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OBFEANS' COUBT. 



O. C. of Adams Co. 

Sander's Estate. 
Will — Trust under — Executor, 

When by will, a trust for a widow is annexed to the 
office of the executor, on his death it can only be exercised 
by an administrator d. b. n. c. t. a. 

February i6, 1883. McClkan, P. J.— 
It can hardly be said that there is under 
this will a distinct and collateral trust and 
one which can be exercised independently 
of the executorship. There can be no 
separation allowed by the Will of the pro- 
visions for the widow. The whole exist- 
ting estate is for her benefit. If she de- 
sires to have the real estate sold, the exe- 
cutor is ordered and directed to sell and 
convey the same. The conversion of it 
only awaits her desire. Then again not 
only the interest arising from the invest- 
ments of personal estate and from the 
proceeds of '*real estate if sold, is to be 
paid to the widow during her life, but if 
the interest is insufiicient for her comfort- 
able support, then so much of the princi- 
pal to be applied to her support as shall 
be requisite for said purpose. ' ' The exe- 
cutor is not made a trustee nominatum but 
ratio?ie officii. How can the office of a 
trustee in this case be distinguished or 
separated from that of Executor f 

Would there be propriety in appointing 
a trustee of the personal estate, when it 
may be, part of the principal would be 
required for the support of the widow or 
■when she can at anytime require the sale 
of the real estate ? 

Then if there could be an appointment 
of a trustee oi part of the estate, exclud- 
ing the real, the result would be that when 
the real estate is to be sold either duritig 
the life of the widow or after her death, 
by virtue of the authority given in the 
will, an administration must be raised. — 
It seems appropriate that letters of ad- 



ministration de boms Mn cum Hesiammio 
annexo should be issued. 

Such a representative has the entire es- 
tate under his authority and is ready to 
dispose of it according to the provisions 
of the will and as occasion requires, and 
who will care for the interests of the resi- 
duary legatees, as well as of the widow. 

In my judgment the testator did not 
intend an imperium in imperio, but on 
the contrary, oneness of power and au- 
thority in the care and administration of 
his entire estate for all the purposes named 
in his will. As has been intimated any 
and all trusts were vested by him in the 
Executor as such, and the trust cannot be 
severed from that office, vide opinion of 
Sup. Court in Innes* Estate, 4 Wharton 
p. 184. The testator appoints Henry A. 
Picking the sole Executor of the Will, and 
we have no testamentary trustee nomina- 
turn for the widow's benefit alone, no such 
testamentary trustee as is contemplated 
and intended by section i of Act 22 April, 
1846, I Purd. 455 pi. 244 ; which is claim- 
ed to be the authority for the appointment 
now asked. 

Section 3 of Act of 12 March, 1800, 
provides that when the Executor shall die, 
and letters of administration with the 
will annexed shall be granted, it shall and 
may be lawful for such administrators with 
the will annexed, to sell and convey the real 
estate and otherwise act, respecting the 
same, as fully and completely, as such de- 
ceased executor might or could have done, 
were he still living, and by the 67 section 
of the Act of 24 February, 1834, all and 
singular the provisions of that Act rela- 
tive to the powers, duties and liabilities of 
executors are thereby extended to ad- 
ministrators with a will annexed ; i Pur- 
don 's Dig. p. 417, pi. 66; p. 419, pi. 74. 

The 31 section of the same Act, i Purd. 
p. 425, pi. 99, gives the express power to 
administrators de bonis non with a will 
annexed to demand and recover from their 
predecessors in the administration, or their 
legal representatives, all moji^ys, goods 
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and ass^ i-maining* in their hands, 
due and belonging to the estate of the de- 
cedent. This right of the administrator 
de bonis non is exclusive ; Com '1th v, Stro- 
hecker, 9 W. 479; Montgomery's Estate, 
7 Phila. 504. 

The facts in the case of Lantz v, Boyer, 
Admin. d.b,n.cA,a, 31'P.F. Smith 325, are 
very much like those that exist or that are 
suggested in the case at bar. There as 
here, the testator made a common fund of 
his estate, real and personal, a life estate 
given to the widow and absolute direction 
to the executors to sell if she should desire 
it and the proceeds of the sale to be in- 
vested, the interest to be paid to the widow 
for her life, &c. 

When the wife's life estate should ex- 
pire, the distribution is to be made by the 
executors certainly, and that virtute officii . 
This duty of distribution then devolved of 
necessity upon the administrator de bonis 
non cum testamento annexo. If so he must 
be entitled to receive and invest the fund 
and hold it so invested until the period of 
final distribution shall arrive. This case 
must be considered as decisive of the very 
question now before us and which was 
raised and discussed by the counsel in that 
case. See also Olwine's Appeal, 4 W. & 
S. 492, although determined before 1846. 
Where by the will the trust for the widow 
is annexed to the office of the executor, 
on his death it can ''only be exercised by 
an administrator de bonis non;" also 
Com '1th 2/. Bamitz,9 Watts 25 2 . For above 
reasons the prayer of petition refused. 



o. C. of 



Laffert/s Estate. 



Philadelphia. 



Death of a widow three days after filing petition for ex- 
emption, and before the approval of the appraisement by 
the Court, does not invalidate the claim. 

Sur exceptions to widow's exemption. 

February, 3, 1883. Hanna, P. J.— 
A novel question is raised by the ex- 
ceptions, and as far as we can ascertain, 
without precedent. The widow of de- 
cedent within a reasonable time after the 



death of her husband, notified the admin- 
istrator that she claimed the benefit of the 
Act of April 14, 1 85 1, and elected to re- 
tain as part of her exemption, household 
goods, etc., and claimed the balance in 
cash, '* whenever the same comes into the 
hands of the said administrator. ' ' An ap- 
praisement of the household goods was 
accordingly made by the appraisers, certi- 
fied under the Act of Assembly, and with 
the petition of the widow filed in accor- 
dance with the rule of Court. The goods 
included in the inventory and appraise- 
ment comprised the entire personal estate 
of decedent, but it appears he was the 
owner of a single piece of real estate, a 
small dwelling house. This, however, 
was not appraised, nor was any request 
therefore made by the widow. She died 
three days after the filing of her petition, 
and prior to the approval by the Court of 
the appraisement af the personal property 
retained by her as before stated. It is 
now objected by the administrator of the 
deceased husband that as the widow died 
before the approval of the appraisement, 
it is too late for confirmation, and the 
household furniture remains the propertj^ 
of her husband's estate. And, further, as 
to the real estate, this never having been 
appraised , no allowance can be made out 
of its proceeds when sold. It is to be ob- 
served, no objection is made by any credit- 
or of the deceased husband. In view of 
the facts stated we are of opinion that so 
far as respects the claim of the widow to 
retain the personal property duly inven- 
toried and appraised, in the absence of 
any valid objection by creditors of the 
deceased husband , the occurrence of her 
death before the approval of the appraise- 
ment, is of no consequence. There was 
nothing to prevent the approval of the 
appraisement, the day of its filing, except 
by rule of Court, notice must be given by 
advertisement, to creditors and others in- 
terested, to object thereto, if they so de- 
sire. No objection was made, except by 
the administrator, and he is not affected 
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by the claim to the exemption. If the 
claim had never been made by the widow, 
by was presented by her executor, the 
case would be far different, and clearly 
could not be allowed. It is a personal 
privilege, and if not claimed, is presumed 
to be waived. In this case, the widow 
promptly availed hereslf of the provision 
for her benefit, complied with the require- 
ments of the statute, and we fail to dis- 
cover any sufficient reason why the ap- 
praisement should not now be approved. 
The appraisement comprising only the 
household goods , etc . , claimed , there being 
no money or other personal assets out of 
"which to pay the balance to which the 
widow was entitled, and the real estate 
not having been appraised : (Hufman's 
Appeal, 31 P. F. S. 329 ; 2 W. C. 635 ; 
Nixon's Appeal, 6 id. 496 ; Somers' Es- 
tate, 38 Legal Intell. 95 : Andress* Estate, 
38 Legal Intell. 5,) it will therefore be ap- 
proved as to the goods and chattels there- 
in mentioned. 

Exceptions dismissed and appraisement 
approved nunc pro tunc. 



aUABTES SESSIONS. 



Q. S. of I«aD caster Co. 

Road in West Cocalico Township. 
Roads — Public — When termini suffici- 
cently certain. 

It is not requisite in an order to viewers, that it shows 
that the public road to be laid out js to begrin in a public 
road, and to end in a public road, but is sufficent when the 
points of termini are set forth with reasonable certainty. 

Exceptions to report of viewers. 

January 13, 1883. Patterson, A. L- J. - 
Notwithstanding the numerous excep- 
tions filed to the report of viewers, there 
are but two, the ist and 2d, which were 
argued before the Court by counsel, and 
which require our attention. 

The ist is that: *'The order to the 
viewers does not show that the public 
road to be laid out is to begin in a public 
road and to end in a public road.'* 



The 2d is that: ' 'The public road as laid 
out does not show that it begins in a pub- 
lic road." 

In this proceeding it appears the clerk 
of this Court did not insert in the order, 
the exact words, as used in the petition to 
describe the road. That was a censur- 
able omission and should not again occur. 
The order, however, in this proceeding 
on its face sets forth that the petitioners 
and divers inhabitants labor under incon- 
venience, for want of a public road, and 
then states its beginning and ending. — 
The law requires that the definite points 
where a road, public or private, shall be- 
gin or end , should be set out with a reason- 
able certainty : (9 Smith 358). Unless it 
so appears on the face of the proceeding, 
the order for opening the road cannot be 
sustained. That requisite has been com- 
plied with in the proceedings before us. — 
The termini of the road proposed appear- 
ing in the order and in the report, are 
manifestly reasonably certain. 

Had the road petitioned for been asked 
as for a private road, the two exceptions 
above recited would have been fatal to 
the report in question and to these whole 
proceedings. For by the very terms of 
the road law of 1836, a petitioner for a 
private road must ask for a road from the 
respective dwellings or plantations of the 
petitioner or petitioners, ^^toa highway or 
place of necessary public resort, or to any 
private way leading to a highway, ' ' But 
the provision made for^w^Z/rroadsby the 
said Act, does not prescribe any specific 
termini in terms. Section ist says : ' *The 
Court of Quarter Sessions of every coun- 
ty of the Commonwealth, on being peti- 
tioned to grant a view for a road, within 
the respective county, shall have power 
and are hereby required, in open Court to 
appoint, as often as may be needful, six 
persons, &c." The Act, it will be seen, 
does not require the petition to state that 
it is for a public road even. The 3d sec- 
tion of the Act, however, directs that the 
viewers shall make report, and specifies 
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what their report shall contain ; and, 
amongst others that they shall state parti- 
cularly ** whether the road desired be ne- 
cessary for a public or private road.'* — 
That seems to be the only provision in the 
Act to determine its character as 2i. public 
road. That requirement the viewers in 
this case have complied with. Their re- 
port specifically states that they * 'judge the 
same necessary for a public road :" 17 S. 
& R. 388. 

The report and the draft annexed both 
make the termini of the proposed road 
reasonably certain , and seem to be in com- 
pliance with the road law, where roads 
for public use are petitioned for in every 
particular. 

In the opinion of the court the first and 
2d exceptions, first above recited, as well 
as the five remaining exceptions filed, 
must all be dismissed and which is now 
accordingly done. 



COMMON FLEAS. 



C. p. of 



Schuylkill Co. 

Heffner v. Confair. 

Where a rule to arbitrate ha8 been entered and the time 
to choose arbitrators has gone by, judgment by default 
may be rendered without striking off the rule to arbitrate. 

Rule to strike off judgmeut. 

Walker, J. On the ist Oct., 1875, the 
writ in this case was issued, and a blank 
notice to choose arbitrators in October 
was placed in the sheriflTs hands, with 
authority to fill up the blank at the time 
of the service of the writ upon the de- 
fendant. This the sherifi" neglected to do . 
On 17 January, 1876, the plaintiff having 
first filed an affidavit of his claim and a 
declaration, took judgment for $113.79, 
for want of an affidavit of defense. On 
the same day the defendant's counsel ask- 
ed and obtained from the court one week 
in which to file an affidavit of defense, 
and, if this was sufficient, the judgment 
was to be opened. 

At the expiration of this time the de- 
fendant, without filing an affidavit, a.sked 



for a rule to strike of the judgment for 
reasons appearing of record — ^the reasons 
being that the plaintiff having given no- 
tice to choose abitrators had removed the 
cause out of the jurisdiction of the Court, 
and by his failure to have the notice 
stricken off in the prothonotary*s office 
the judgment was irregular and void. 

The question now is, shall this be grant- 
ed? 

Under the 4th rule of Court, when a 
rule to choose arbitrators has been entered, 
and the day to choose arbitrators has gone 
by without a choice, the rule may be 
stricken off at the instance of either par- 
ty and at the costs of the party entering 
the rule. 

In Camp v. Bank of Oswego, 10 Watts 
1 33, it is decided that after a rule to arbit- 
rate has been entered, a judgment by de- 
fault can be rendered without striking off 
the rule. The entry of such a rule does 
not take the cause out of court nor de- 
prive the court of its jurisdiction. The 
court say : * * If no step has been taken ex- 
cept to enter the rule, and the time has 
gone by when the arbitrators were to be 
chosen, there is nothing to prevent either 
party from treating it as a nullity, as it ap- 
pears on the record itself, that the attempt 
to arbitrate has proven abortive. 

See also Taggart v. Fox, i Grant 192 — 
Hoffman v. Locke, 7 Harris 58. 

By the act of 14 May, 1874, Pamp. 
Laws, p. 159, the defendant is not per- 
mitted to arbitrate until a sufficient affi- 
davit of defence is filed. 

In the present case the defendant can- 
not complain that he has been mislead by 
the action of the plaintiff, in entering the 
rule, for the court gave him one week to 
file his affidavit, which he reftised to do. 
The judgment is therefore regular and as 
the opening of judgments is discretionary 
with the court, this rule should be denied 
as there is no equity in the application. 

Rule refused. 
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Ottemiller vs. New Era Life Association, No.2. 

Insurance — Forfeiture of Policy — Non- 
payment of Annual Dues. 

In a suit ou a policy of insurance in a mutual company, 
plainiiff offered to prove, as a reason for the non-payment 
of annual dues thai he failed to receive notice that such 
dues were to be paid, that he had been told by the agents 
of the company that he would receive such noticc.and that 
it was the custom of the company to send such notice. 
The Court rejected such offer and ihe plaintiff was non- 
suited. On a motion to take off the non-suit. Held, That 
such offer was improper and the non-suit must be sus- 
tained. 

The plaintiff knew, or was bound to know, when the 
nnuuaf dues were payable, and the usage of the com- 
pany, and his reliance of receiving such notice, are no 
excuse for non-payment. 

The declarations made by the agents could not add to 
the original contract a condition to the effect that if he 
did not get notice he need not pay. 

A Mutual Life Insurance company is under no obliga- 
tion to give notice to its members of the time of payment 
of premiums or annual dues. 

Rtile to take oflF compulsory non-suit.* 

On the trial of the case plaintiff offered 
the policy of insurance in evidence, proved 
the death of the insured, and offered to 
prove that one of the conditions of the 
policy, viz : the payment of annual dues, 
was not fulfilled, because plaintiff had 
been told that he would receive notice of 
the time of payment of such dues, that it 
was the custom of the defendant company 
to send such notices, and that he never 
received the same . The Court rej ected the 
offer and entered a compulsory non-suit. 
This rule was then taken, on the ground 
that the evidence offered was sufficient to 
excuse the non-payment of the annual 
dues. 

E, W.Spangler, W.C. Chapman, for rule. 

Wm, Hay, Wm, Henry Smith, contra. 

January 22, 1883. Gibson, A. L.J. — 
The motion to take off the judgment of 
non-suit in this case is based upon this 
reason, to wit : that the facts offered to be 
proved by the plaintiff on the trial to ex- 
cuse the non-payment of the annual dues 
falling due August 31, 1879, were suffici- 
ent in law, to avoid the forfeiture of the 
certificate of membership. 

The plaintiff offered to prove, that at the 
time the policy was assigned to him , he 
paid an assessment of twelve dollars and 
a half then due on the policy, to an agent 
of the defendant, and also offered to pay 

♦Sec Ottemiller v. New Era Life Association, 2 York 
Legal Record 133, where a motion was made for a 
change of venue in this case. 



the annual dues of three dollars, payable 
on the 31st of August thereafter, and that 
the agent said he could not receive that as 
it was not yet due, and that the plaintiff 
would get notice from the company when 
to pay the annual dues and everything he 
would have to pay. That shortly after- 
wards, a general agent of the company, 
who exhibited his credentials as such, 
came and delivered to the plaintiff, the 
policy with the assignment duly approved, 
and the plaintiff asked this agent, about 
the payments he would have to make on 
the policy, who replied that he would get 
notice from the company when to pay the 
annual dues and everything he would have 
to pay. That he relied upon these repre- 
sentations of the agents of the company. 
That he never got notice to pay the an- 
nual dues, and did not know they were 
due until after the death of the insured, 
when he was notified that the policy was 
forfeited by reason of the non-pa)rment of 
the annual dues. That after the death of 
the insured and before the con^mencement 
of this action, the plaintiff offered to pay 
to the defendant the annual dues, and the 
defendant refused to receive them. This 
was to be followed by evidence, that it 
has been the custom of the defendant and 
like companies, to give notice to holders 
of policies of the time such dues became 
payable. 

The certificate of membership or policy, 
is dated the 31st of August, 1878, that of 
the assignment, June 19th, 1879, and of 
the approval of the company, July ist, 
1 879 . The party insured died on the 1 7th 
of October, 1879. The annual dues were 
not paid or offered to be paid up to the 
time of his death. 

I do not think that the declaration of 
the agents can have any greater effect than 
the custom to give notice has, on the ques- 
tion. The plaintiff knew, or was bound 
I to know when th^ annual dues were pay- 
j able, and the usage of the company, and 
1 his reliance upon receiving such notice, 
I are no excuse for non-payment ; Thomp- 
! son V. Insurance Co., 104 U. S. 252. The 
I declarations were evidently made with no 
view of binding the company. They were 
I made in reply, in the one case, to the 
1 plaintiff's offer to pay his dues in advance, 
and the remark was a natural one on his 
I declining to receive the dues then, two or 
! three months before they were due, and 
I the assignment of the policy not yet ap- 
j proved. In the other case, the declara- 
I tions were in reply to a question by the 
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plaintifif, about the payments he would 
have to make, not, whether he would get 
notice or not, as stated in the purpose of 
one of the oflFers. These inquiries show 
that the plaintiff knew he had to pay dues 
on the policy he had purchased. The 
agents could not, by their declarations, 
add to the original contract, a condition, 
to the effect, Uiat if he did not get notice 
he need not pay. The contract of insur- 
ance,.with all its conditions, had longsince 
been entered into, and the assignment of 
it to the plaintiff had already been 
made, and had the approval of the com- 
pany in the last instance, and the declara- 
tions were in no way an inducement to 
him to buy the policy. There was nothing 
upon which the plaintiff had a right to 
rely as a ground that the forfeiture would 
not be exacted in case of non-pa5anent at 
the day. There was no notice required 
because of the uncertainty of the amount 
to be paid, by reason of dividends to be 
credited on the premium, as in Phoenix 
Mutual V. Doster,3 York Legal Record 
or dividends in the hands of the company 
as in Girard Ins. Co. v. Mutual Co. , i Out. 
1 5 . But in the policy itself a sum certain 
and a day of payment were fixed , and there 
was a condition of forfeiture in case of 
non-payment. 

With this duty incumbent upon him, 
whether the company gave notice or not, 
and whether the agents said he would re- 
ceive notice or not, the conduct of the 
company in fidling to give notice and in 
forfeiting other policies, can have no rele- 
vancy to the question of the plaintiff's 
obligation in this case. And if the prac- 
tice of the company, had been as intimat- 
ed in one of the offers, to give notice only 
to members insured, and not to benefica- 
ries, or their assignees, it accounts for this 
plaintiff, an assignee not receiving notice ; 
or if the declarations of the general agent 
to the plaintiff, can be construed to be a 
misrepresentation to him, still he had no 
right to rely upon it. It is the custom of 
these mutual life insurance companies to 
give notice to their members of the time 
of payment of premiums or annual dues. 
But the law is declared to be that they are 
under no obligation to give such notice ; 
Thompson v. Ins. Co. supra; Girard 
Mut. V. Mutual, supra. I cannot say that 
an agent telling a party that he will get 
such a notice, and the company &ils to 
give it, that the holder of the policy is 
misled or Itdled to sleep, and, that the com- 
pany is thereby estopped from setting up 



the forfeiture, much less that it is a waiver 
of the condition in the policy, or that he 
had a just and reasonable ground to infer 
that the forfeiture would not be exacted. 
The following provisions, among others, 
are in the certificate : ** Conditions which 
shall release this association from all liabi- 
lity ; any omission or neglect to pay .the 
annual dues on or before the time stipulat- 
ed in this certificate. ' ' The stipulation in 
the certificate is * * that Henry Lentz,Jr. , has 
covenanted and agreed to pay to said as- 
sociation annually the sum of three dol- 
lars on the 31st day of August each and 
every year commencing on the 31st day 
of August, 1878, and continuing so long 
as the said Henry Lentz shall live.*' 
Rule discharged. 



Marshall v. Hale. 
Judgment — Opening of— Evidence of in- 
debtedness. 

The note with warrant of attorney to confess judgment, 
and upon which judgment was entered against the defen- 
dant, wassigned by him when he was in a drunken spree, 
and on a petition to open such judgment he testifiedfthat 
he had no knowledge of signing such note. The plaintiff 
was unable to show clearlv the defendant's indebtedneas 
to him, to the amount of the judgment. Held, to be suf- 
ficient cause to send the case to a jury. 

Rule to Open judgment, &c. 

The facts are given in the Court's opin- 
ion. 

W. C. Chapman for rule. 

Blackford of Stewart, contra. 

January 22, 1883. Gibson, A.L.J. — 
There appears to be up in this case suffi- 
cient ground for the submission to a jury 
of the question of indebtedness on the part 
of the defendant to the plaintiff. The de- 
fendant denies in his affidavit and deposi- 
tion, all knowledge of the judgment note 
on which this judgment is entered, and of 
his having ever signed such a note. The 
payee and legal plaintiff, though testifying 
to the fact of having seen the defendant 
sign the judgment note, does not give that 
satisfactory statement as to the indebted- 
ness of the defendant to him, which ought 
to be required of him, and on allegation, 
under oath, on the part of the defendant, 
in a judgment entered on a warrant of 
attorney, of want of indebtedness. 

The intercourse between the parties, as 
shown by the depositions, the unfortunate 
habits of inebriety shown on the part of 
the defendant, and all the circumstances 
which appear surrounding the transaction, 
requireatthe hands of the plaintiff a reason 
for the execution of the judgment note be- 
yond any suspicion of imposition or fraud. 
It appears that the defendant lefthome on 
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the day of the date of the judgment note 
and was about the hotel of the plaintiff on 
a drunken spree for three or four days, 
and returned home in a state which result- 
ed in an attack oi delirium tremens. 

One of the items given by the plaintiff 
as part consideration for the judgment 
note, was the price of a watch purchased 
when they were together, the defendant, 
being in liquor at the time, and sold after- 
wards by the plaintiff to the defendant at 
an exorbitant profit. The circumstance of 
the present of a gold watch and chain 
costing fifty dollars , by a man i n the defend- 
ant's apparent position in life, to the plain- 
tiff's wife, accompanied by the reckless 
and senseless behavior of the defendant 
on the occasion, indicative of the phrensy 
of intoxication ; the watch purchased 
having been paid for by the note of the 
defendant to the jeweler, followed by the 
subsequent return of the watch by the le- 
gal plaintiff and the redemption thereby 
of the note by him on which he was sure- 
ty , and suit thereon instituted by the said 
plaintiff against the defendant, though 
disavowed as a part of the consideration 
of the judgment in question, nevertheless 
gives rise to the suspicion of advantage 
being taken, at or about the time of the 
execution of the judgment note, of a man 
rendered incapable of discretion by being 
addicted to the use of intoxicating liquors. 

If there is an actual indebtedness on the 
part of the defendant to the plaintiff of 
the amount of the judgment, and such was 
shown with reasonable certainty by the 
depositions, the question whether or not 
the defendant was in such a state of in- 
toxication as to impair his intellect, at the 
time of signing the judgment note, would 
be the only ground upon which this ap- 
plication could be based ; Noel v. Karper, 
3 P. F. S. 97. But where there is an ab- 
sence of proof, by the ordinary methods 
of any consideration, and beyond the item 
above mentioned, only a general statement 
by the legal plaintiff, that money was loan- 
ed by him to the defendant, the aggregate 
of the sums stated not equalling the amount 
of the judgment, together with an indif- 
ference manifested by him as to books 
being produced containing charges of the 
same, which indeed are not positively 
stated to exist, there is enough appearing 
in the case to base a presumption unfavor- 
able to the plaintiffs claim, and which 
requires such an investigation of the facts 
as only a trial on the merits of the claim 
will afford. Rule made absolute. 



Metzgar v. Shetter. 

Certiorari— Justice* 5 record — Plea of set- 
tlement — Time returnable — Variance, 

The Justice's summons was *'beingini>lea of settlement 
of book account" Hbld. That the daims and credits 
shown in the record not being like actions against balifl^ 
receivers, partners or trustees, the exception to the sum- 
mons must be dismissed. 

The summons was made returnable at eleven o'dock, 
instead of between certain hours. Hbld, That the Act of 
26 April, 185$, while it permitted the justice to make the 
summons returnable between certain hours.did not make 
it obligatory upon him to do so, and if he did not, it is not 
fatal to the proceedings. 

The summons was^plea of settlement on book account** 
and the docket read ''summons in debt on plea of settle- 
ment on book account.*' Hbld, To be an immaterial va- 
riance. 

Certiorari to F, R, Prawelly Esq. 
The grounds upon which the exceptions 
are based are given in the Court's opinion. 

D, K. Trimmer, certiorari. 

E. W, Spanglevy contra. 

January 22, 1883. Gibson, A. L. J. — 
The exceptions to this certiorari are to the 
summons issued before the justice : 

First. That **being in plea of settlement 
of book account, the justice had no juris- 
diction therein . ' ' This is based upon the 
erroneous idea that the suit sound in an 
action of account render. But a large 
portion of the jurisdiction of justices of 
the peace would be ousted, if just such 
claims and credits as this record shows, 
were obnoxious to the charge of being 
like actions against baliffs, receivers, part- 
ners or trustees, and subject to the per- 
plexities of account render or a bill in 
equity. The exception is dismissed. 

Second. **That the proceedings are ir- 
regular in making the summons return- 
able at II o'clock instead of between cer- 
tain hours . ' ' The third section of the act 
of 26 April, 1855, P. L. 304 : Bright. Purd. 
85 1 , pi. 44, provides * *that all summons is- 
sued by any alderman or justice of the 
peace, may designate the hours of the day 
between which 5ie same shall be return- 
able ; and if either of the parties fail to 
appear during the time so designated, it 
shall be lawful for the said alderman or 
justice of the peace to render judgment, 
or otherwise determine the same, as is 
provided by law.** 

In the case of Vought v. Sober, 23 P. 
F. S. 49, an hour was fixed for the return 
of thesummons, and on adjournment to an- 
other day, and an hour fixed. In default 
of appearance the plaintiff was non -suited 
by tiie justice. This was affirmed by the 
Supreme Court. No objection, however, 
was made at any stage of the proceedings. 
In the case of I4ndsa^^.^ Sw^^^^^ 
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309 , the proceedings before the j ustice were 
set aside, because of the practice in Phila- 
delphia, that where an alderman enters 
judgment by default, the hour should be 
named. But such has not been the practice 
here. Judge Brewster says in his opinion , 
in that case, that he should be disposed to 
sustain the judgment, because a reasonable 
presumption should be allowed in favor of 
regularity of the proceedings before magis- 
trates, and that the act of assembly pro- 
vides. 22 Sec. of Act of March 20, 1810, 
Bright. Purd. 41 2, pi. 23, that the proceed- 
ings shall not be set aside for want of for- 
mality &c. , if it shall appear &c. , that judg- 
ment was rendered on the day fixed to the 
precept , * * making no allusion to the hour . ' * 

The act in question provides that the 
justice ?nay designate the hours of the day 
between which the same shall be return- 
able, and if either of the parties fail to ap- 
pear within the time so designated it shall 
be lawful for the justice to render judg- 
ment. But it does not make it obligatory 
upon him to do so. And if he does not I 
do not think it fatal to the proceedings. 

Third. That the docket of the justice 
shows a diflferent cause of action from that 
mentioned in the summons . On the dock- 
it is **summons in debt on plea of settle- 
ment on book account, ' * and the summons 
leaves out the word * *debt. * ' This is im- 
material in a suit before a justice. 

Proceedings affirmed. 



Shelter v. Metzgar. 
Certiorari — Former suit between same 
parties, 

M. brought suit against S. before a Justice of the Peace 
and obtained judgment by default. Afterward S. brought 
suit against M. before another Justice. On the hearing 
M. offered in evidence the record of the former suit, as a 
bar to plaintifi^s recovery in the present case. The evi- 
dence was rejected, ana judgment entered against the 
defendant. Ubld, on certiorari, that the neglect of the 

E resent plaintiff to bring in his claim as set-off in the 
rst suit was a bar to any subsequent action, and the 
proceedings must be set aside." 

Certiorari to Wm. E. Patterson, Esq. 

Metzgar brought suit against Reuben 
Shetter before Esquire Prowell in a "plea 
of settlement on book account," and ob- 
tained judgment by default, defendant re- 
l3dng on supposed defects in the sum- 
mons as being sufficient to oust the Jus- 
tice's jurisdiction. See Metzgar v, Shet- 
ter, supra. Afterwards Shetter sued 
Metzgar before Esquire Patterson, and 
upon the trial Metzgar offered in evidence 
the record of the former suit as a bar to 
the latter. The Justice refused to con- 
sider the record as a bar, holding the 



former Justice's record to be defective, 
and therefore worthless for the purpose 
offered, and gave judgment for the plain- 
tiff. This certiorari was taken , based upon 
the rejection of the above offer. 

R, W. Spangler, for certiorari. 

D. K. Trimmer, contra. 

January 22, 1883. Gibson, A. L.J. — 
The exceptions on this certiorari are based 
upon the ground that in a suit between 
the same parties before F. R. Prowell, 
Esq. , a justice of the peace, of York Coun- 
ty, on the 7th of August, 1882, summons 
was served on the defendant in that suit, 
who is the plaintiff in this, returnable on 
the 1 2th day of August, 1882, and that on 
the hearing before said justice the defend- 
ant did not present his claim as set off ac- 
cording to the provisions of the act of 
Assembly, and hence was barred from the 
further prosecution of his claim. 

The act of 20 March ,1810, Sec . 7 Bright. 
Purd. 854, pi. 54, provides : **A defendant 
who shall neglect or refuse in any case 
to set off his demand, whether founded 
upon bond note, penal, or single bill, 
writing obligatory, book account or 
damages on assumption, against a plain- 
tiff which shall not exceed the sum 
of one hundred dollars, before a justice of 
the peace, shall be and is hereby forever 
barred from recovering against the party 
plaintiff by any after suit. " In the case 
of Groff z^. Ressler, 3 Casey 71, where two 
suits, under similar circumstances, were 
carried on without objection, both pro- 
ceedings were held valid. But here an 
objection was made at the hearing. A 
paper was filed on behalf of the defend- 
ant, protesting against the justice enter- 
taining the suit, followed, after judgment 
by a certiorari, on that exception. 

Judge King in Sly hoof v, Fitcraft, i 
Ash. 171, explains the principle as appli- 
cable to such a case. That where there 
exists two tribunals possessing concurrent 
and complete jurisdiction, the jurisdiction 
of that tribunal is exclusive which has 
first possession of the subject matter of the 
controversy. 

This suit was brought on the 7th of 

August, for hearing on the 12th of the 

month, yet a summons was issued before 

another justice on the nth of August, 

pending the return of the first summons, 

by the defendant in the first suit. This is 

precisely the case the act of assembly 

was passed to remedy. 

Proceedings set asidar^ _ _ ^T _ 
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Yeatman's Appeal. 

When the real estate of a solveul decedent is sold by 
order of Court for the payment of debts, interest on liens 
does not stop at the date of confirmation of the sale, but 
when the money is paid to the debtor. 

Pkr Gordon, J. Ifthe estate were insolvent, the in- 
terest would ceaa>e at the date of the confirmation of the 
sale. 

Appeal from the Orphans* Court of 
Chester county. 

Carlton J. Passmore died testate, seized 
of certain real estate which was sold, on 
the application of the executor, who was 
also a legatee, by order of the Court to 
pay debts. . The purchaser was also a 
legatee. The personal property was suffi- 
cient to pay all the debts except a mort- 
gage of $5,000 which was a lien on the 
real estate sold. The sale was confirmed 
Dec. 11,1881. On May 8, 1 882, the execu- 
tor paid the appellant the amount of his 
mortgage with interest to the date of the 
confirmation of the sale. A deed to the 
purchaser was made about April i, 1882, 
when the purchase money was to be paid. 
The account of the executor showed a 
considerable balance, after payment of all 
debts, which was payable to legatees un- 
der the following provision of the will : — 
' • I leave to William's bojrs all of my prop- 
erty, to be divided between them, share 
and share alike * * * after all my 
debts are paid . ' * The appellant presented 
the bond accompanying this mortgage be- 
fore the auditor on distribution Qohn H. 
Brinton, Esq. ,) and claimed interest there- 
on from Dec. 11, 1882, to the date of the 
distribution by the auditor. The auditor 
allowed the claim . Exceptions were taken 
to this allowance, which were sustained 
by the Court below (Futhky, P. J.) and 
the report recommitted to the auditor for 
correction. 

This appeal was taken to the final de- 
cree of the Court. 



February 26,1883. Gordon , J . The 
appellant held the bond of Carlton J . Pass- 
more, the testator, for the sum of $5,000, 
which was secured by a mortgage on cer- 
tain of the real estate of the obligor. — 
Some time after the death of Carlton J. 
Passmore, his executor and legatee. Wills 
Passmore, acting under the authority of 
an order of the Orphans* Court, sold the 
real estate for the pa5anent of debts and 
legtcies. 

This sale was confirmed December 12, 
1 88 1, and on the 8th of May, 1882, the 
executor paid over to Yeatman the ftill 
amount of the principal of his bond, but 
refused to pay the interest accruing be- 
tween those dates. Before the auditor, 
who was appointed to make distribution 
of the money raised from the sale above 
mentioned, the appellant present a claim 
for this interest, $1 28.90, and had it allow- 
ed. To this allowance an exception was 
taken, which was sustained in the Court 
below, on the ground that the interest on 
the bond ceased at the time of the con- 
firmation of the executor *s sale. Had the 
estate of Passmore been insolvent, the 
doctrine assumed by the Court below 
would have been unexceptionable, for, in 
that event it would have had the support 
of all the authorities from Ramsey's Ap- 
peal, 4 W. 71, down to the case of the 
Brownsville Bank, 15 Nor. 347. But 
Passmore 's estate was entirely solvent and 
the sale was not made on motion of the 
mortgagee, but upon the motion of the 
executor end for the purpose of the settle- 
ment of the estate. Under these circum- 
stances, we cannot understand why the 
appellant was not entitled to his whole 
claim, debt and interest. This is a very 
good reason why a defendant, as in Stro- 
hecker v. Farmers' Bank, 6 Watts 96, 
should not be charged with interest after 
the return day of an executor levied upon 
his property, for the creditor has thereby 
paid himself by a sale of his debtor's goods 
or lands, and the money thus made is then 
in the hands of the shgriff wli<(^cupies > 
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the position of a trustee or baliff for the 
plaintiff. If, however, as is admitted in 
the case cited, the defendant, by his inter- 
ference, delays the payment of the money 
to the plaintiff, he is chargeable with the 
accruing interest. So, as in Ramsey's 
Appeal, 4 W. 71, where the lands of an | 
insolvent estate are sold for the payment 
of debts, there is also a good reason why 
the interest upon those debts should stop 
upon the confirmation of the sale, for the 
fund then belongs to the creditors, and 
they are entitled to distribution as of that 
time ; hence, there is no fund left for the 
payment of subsequently accruing inter- 
est. But even this rule, as we find by the 
Brownsville Bank case, above cited, has its 
exception, for it was there ruled that when 
the fund continues to draw interest after 
the date of the confirmation of the sale, 
the creditor is entitled to his proportionate 
share thereof. Nor is the case of the 
Carlisle Bank v, Bamett, 3 W. & S. 248, 
without force as authority, in the question 
before us. There Bamett was compelled 
to pay the accruing interest on the obliga- 
tion, in which he was surety, though by a 
previous decree of the Court there had 
been awarded to the Bank the full amount 
of its claim from a fund raised upon a 
collateral judgment. But, as was said by 
Mr. Justice Sergeant in that case, this 
appropriation would have been pa)rment 
had it been immediately available, but as 
it was locked up in Court, and was not 
immediately available, there was no pay- 
ment until the money came into the pos- 
session of the Bank ; hence the liability of 
the parties to the original obligation con- 
tinued. 

The same language may well be applied 
to the case in hand. By the executor's 
sale, there was more than enough money 
raised to have satisfied Yeatman's lien, 
and, had it been immediately applied to 
the payment of that lien, there would have 
been an end to all controversy. But it 
was not so applied ; the appellant had to 
await the motion of the executor, and so 



it happened that the claim remained un- 
paid until some six months after the con- 
firmation of the sale. On what princi- 
ple, then, is Yeatman to be made to for- 
feit a substantial part of his bond ? Or 
how can his debt be said to have been 
paid before he got the money for it ? It 
is true this was an official sale, and, by it, 
the lien of the mortgage was extinguish- 
ed, but what of that? It did not extin- 
guish the debt secured by the mortgage, 
that remained until it was paid, so that, in 
effect, the sale had no more signifiance 
than if it had been made under a power 
in the will. It was made for the settle- 
ment of a solvent estate ; the money went 
to the executor, and it was only through 
him that Yeatman could receive it. The 
delay was caused by no act of the appel- 
lant, nor by a judicial necessity, but by the 
executor and for the convenience of the 
estate which he represented ; hence there 
is no reason why the appellant should 
not have had full payment of his claim, 
debt and interest. 

The decree of the Court below, so far 
as it sustains the exception to the auditor's 
report awarding to the appellant the sum 
of $128.90, the amount of interest due on 
his bond after December 12, 1882, is now 
reversed and set aside at the cost of the 
appellee, and the auditor's report, as to 
that amount, is now restored and con- 
firmed. 



Nixon V. McCrory. 



In action on a promissary note defendant can set ofi 
a claim against plaintiff for damages done to defendant 
by plaintiff while he, plaintiff, was employed as engineer 
for defendant. 

Error to Court of Common Pleas No. i 
of Allegheny county. 

This was an action , brought by William 
McCrory a'gainst Joseph Nixon, to re- 
cover the amount of a promissary note 
for $906.69, dated the 17th day of March, 
A. D. 1881. 

The plaintiff filed the usual affidavit of 
claim, and the defendant appeared and 
filed an affidavit of defedd'^setting up a 
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counter demand as a set-oflf or defence to 
the note. 

The defendant, Nixon, is the owner of 
a steam -tug engaged in towing coal 
barges from Pittsburgh to Louisville, Ky . , 
and Cincinnati, Ohio. And the plaintiflf, 
McCrory, is a steamboat engineer. And 
Nixon alleges that he employed McCrory 
as an engineer on his boat, and that the 
boat left Pittsburgh with a tow of barges 
and arrived at Cincinnati on or about 
April 8th, 1879, when McCrory advised 
the crew to strike for wages, and entered 
into a conspiracy with them to enforce an 
increase of wages or to jump the boat, as 
termed by river men ; and upon the cap- 
tain reftising to comply with his demands 
that he, McCrory, the engineer, left the 
boat with the fires under the boilers, and 
with a high pressure of steam, whereby 
the boilers were injured to the extent of 
$1000, and claimed as a set-oflF the dama- 
ges thus sustained by him against the 
note held by the plaintiff, and sued on. 
This the court below held he could not 
do, and sustained the judgment for want 
of a sufficient affidavit of defence ; but 
this difficulty was removed by allowing 
the defendant to file a supplemental affi- 
davit of defence. 

A writ of error was taken to review 
the judgment of the court below in hold- 
ing that the affidavit of defence was not 
sufficient, and that the damages sustained 
by the defendant by reason of the con- 
duct of the plaintiff while engaged on 
his boat at Cincinnati could only be re- 
covered by an action on the case for neg- 
ligence or malfeasance, and would not, 
therefore, be the subject of set-off against 
the note sued on. 

November 20, 1882. Paxton, J. For 
the purpose of this case we must assume 
the facts to be as stated in the affidavit of 
defence. If, as the defendant swears, he 
hired the plaintiff as engineer on board 
the steamer Joseph Nixon, for the term of 
one month, and that during said term the 
plaintiff not only left the steamer and his 



service while in a foreign port, but in ad- 
dition conspired with and induced the 
crew of said boat to desert it, he was 
clearly guilty of a breach of his contract 
with the defendant. The defendant also 
swears, that when the plaintiff deserted 
the steamer, he left it with a high pres- 
sure of steam in its boilers, with a large 
fire under the boilers and the fire doors 
closed ; that the said plaintiff was the of- 
ficer in charge of said boilers and the ma- 
chinery of said boat ; that it was his duty 
to regulate the pressure of steam, control 
the fires, and see that the fire doors were 
opened at the proper time, and that by 
reason of this neglect the boilers were in- 
jured. While the affidavit is not as ftdl 
and precise as it might have been, we 
cannot say it b evasive. It sets forth sub- 
stantially a breach of contract and of duty 
on the part of plaintiff by means whereof 
the defendant was injured. 

Can such injury be set-off under our 
Defalcation Act against the note in suit ? 
Of this we are in no doubt. The precise 
question was ruled in HalQ>eiiny v. Bell, 
I Norris 128, which is one of the more 
recent of a long line of cases assisting the 
same principle. 

The rules of the court below provide 
that where a defendant admits a part of 
plaintiff's claim to be due, the plaintiff 
may accept the tender, take judgment, 
issue execution, and go to trial for the bal- 
ance. Here the defendant admitted no- 
thing» but denied the right of the plaintiff 
to recover an5rthing. Yet the learned 
court gave judgment against the defend- 
ant for a part of plaintiff's claim, and per- 
mitted the plaintiff to go to trial for the 
residue. This was certainly a liberal con- 
struction of the rule of court, and leave 
us in some doubt whether there is a final 
judgment below to which a writ of error 
would lie. As the case must go back, we 
have concluded to decide the main ques- 
tion. 

The judgment is reversed and a pro- 
cedendo awarded. ^.^^^^^ ^^ GoOglc 
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Hollis VS. Burns. 

Upon the question of an implied renew a l oi a tenancy 
all the terms of the former lease most be considered.— 
Hence, if a landlord elect to treat one holding over as a 
tenant, he thereby affirms the form oi tenancy under 
which the tenant previously held. 

Error to the Court of Common Pleas, 
No. I, of Philadelphia county. 

October 2, 1882. Mercur, J. The 
plaintiff declared in assumpsit on an im- 
plied contract for use and occupation of a 
certain dwelling house. The defendant 
had rented the house and occupied it for 
twenty months. Then she withdrew 
therefrom, notified the plaintiff, paid the 
rent up to the time, and tendered the key, 
which the plaintiff retained in such a 
manner as not to release her from liability 
for the unexpired portion of the year in 
case she was legally chargeable therefor. 

The plaintiff claims she was a tenant 
from year to year, and seeks to recover 
rent for four months after she left the 
house. The defendant alleges she rented 
by the month, and was not liable beyond 
the months of her occupancy. The let- 
ting was by parol, and the evidence as to 
its terms were conflicting. The learned 
judge charged the jury * * if it was a letting 
for fifty dollars per month, without any- 
thing being said about a year, then the 
plaintiff cannot recover the amount here 
claimed. 

The only specification of error is to this 
charge. The plaintiff claims whether the 
original lease was by the year or by the 
month ; inasmuch as the defendant held 
over beyond a year, she can be required 
to pay for the whole of the second year, 
although she did not occupy the premises 
during any part of the last four months. 
Had.the lease been by the year, the tenant 
might be so liable : Diller v, Roberts, 13 
S. & R. 60 ; Phillips v, Monges, 4 Whar- 
ton 226; Hemphill z/. Flin, 2 Barr, 144 — 
All these were cases where the letting 
was by the year. They recognize a sound 
principle. Where the landlord has let 
specific property by the year, it would be 
manifestly unjust to compel him against 



his will to assent to a renewal for such 
shorter term as the will or caprice of his 
tenant might dictate. 

j If the lessee enters as a tenant by the 
j year, and holds over, it is optional with 
' the landlord either to treat him as a tenant 

from year to year or as a trespasser ; 

Hemphill v. Flin, supra. 

It is true, for some purposes the lessee 
for any certain time less than a year is re- 
cognized as a tenant for years : 2 Bl . Com . 
140; Shaffer v, Sutton, 5 Binn 228. 

When, however, we are dealing with 
the question of an implied renewal of a 
tenancy, all the terms of the former lease 
must be considered. The purpose is not 
to make a new lease essentially different, 
but to continue the former so far as its 
terms may be applicable. In its very 
nature the implied renewal of a lease as- 
sumes a continuation of its characteristic 
features. Hence, if a landlord elect to 
treat one holding over as a tenant, he 
thereby affirms the form of tenancy under 
which the tenant previously held . If that 
was a tenancy by the month, it will pre- 
sumptively so continue. The landlord 
cannot impose a longer term, nor one 
radically different from the former. 

In case a tenant by the month holds 
over, it will not be claimed that he is en- 
titled to three months* notice to quit. If 
the tenancy be by the month, a month's 
notice to quit is sufficient : Taylor 's Land . 
and Tenant, §57. 

The jury has found the letting was by 
the month only. The tenant then had a 
right to leave when he did, and was not 
legally chargeable for use and occupation 
thereafter. 

Judgment affirmed. 
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OBFEANS' COUBT. 



Crone's Estate. 

IVi/is Construction of- — Personal and 

real estate Liability for payment of 

debts Legacy after payment of debts. 

The testator, by bis will, devised, "to my beloved wife, 
Rebecca Crone, the interest of one-third of all niv per- 
sonal estate abiiolutely, and the interest of one-third ol all 
my real estate during life.'* Then, after a specific bequest 
ortarming implements, he directs that "all the rest and 
residue ot my estate, real, personal and mixed shall be 
divided among my children share and share alike but the 
share coming to my son John I arive, devise and bequeath 
unto his wife Marv Jane Crone lor the use of my son John 
daring life, and after his death to his children forever." 

Hbld, recommitting the Auditor's report, that the 
widow was entitled to one-third part of the balance of the 
personal estate after imyment of a proportionate share 
of the debts, and to the interest of one-third of the real 
estate after a smilar payment. 

Exceptions to Auditor's Report. 

The testator, by his will , devised * * to my 
beloved wife, Rebecca Crone, the inter- 
est of one-third of all my personal estate 
absolutely, and the interest of one- third of 
all my real estate during life. ' * Then, after 
a specific bequest of farming implements, 
he directs that * *all the rest and residue of 
my estate, real, personal and mixed shall 
be divided among my children share and 
share alike, but the share coming to my 
son John I give, devise and bequeath unto 
his wife Mary Jane Crone for the use of 
my son John during life, and after his 
death to his children forever.** 

The Auditor, Geo. W. Heiges, Esq., re- 
ported in substance as follows : 

The Executors* account shows that 
$1286.78 was the amount realized by 
them from testator's personal estate, and ! 
that the liabilities of the testator, and his 
estate, in the nature of debts and expen- 
ses of settling up the estate already paid 
by the executors amount to the sum of j 
$2447.71. It will therefore be readily 
seen that the items of credit taken in ac- 
count for the payments aforesaid amount 
to a sum greatly in excess of the proceeds 
of the personal property. In view of the 
claim made by Messrs. Bentzel and Wan- 
ner, on behalf of Rebecca Crone, widow 
of testator, it is incumbent on the Audit- 



or to briefly assign his reasons for the 
construction he places upon the will of 
testator in distributing and awarding the 
balance in the hands of the Executors. 

The widow's counsel contend that the 
testator intended by his last will to be- 
queath, and did bequeath to his said 
widow, one-third of his personal estate, 
without any diminution whatever abso- 
lutely ; and the interest of one-third of 
his' real estate during her natural life, 
after deducting debts, &c., and claim ac- 
cordingly. 

The position of the Executors and ac- 
countants as announced by their counsel, 
Mr. Trimmer, and that by which they 
were governed in settling the estate is, 
that the personal estate of testator was, 
and is primarly liable for his debts and 
liabilities ; and, as the personal estate has 
been exhausted, and the balance on hand 
is the proceeds of real estate sold for the 
payments of debts and must be distributed 
as real estate, the widow is entitled only 
to the interest, during her natural life of 
the onethird of the net balance. Mr. 
Wanner, in the course of his argument 
before the Auditor, announced several 
legal propositions : 

First. That as the interest of one-third 
of the clear personal estate absolutely 
had been bequeathed to the widow, she 
it therefore entitled to the ftmd itself; as 
there is no direction as to where, or to 
whom the ftind shall go at her death, 
citing Brownsfield's Estate, 8 Watts 465 ; 
Diehl's Appeal, 36 Pa. St. R. 120 : Garret 
V. Rex., 6 Watts 14; Campbell v. Gilbert, 
6 Wharton 72 ; Van Rensalaer v. Dunkin*s 
Executors, 24 Pa. St. R. 252. 

Second, That the law leans to an abso- 
lute, rather than to a defeasible estate, cit- 
ing Fahmeyz'. Holsinger, 65 Pa.St.R. 388. 

Third. That this is a contest between 
widow and residuary legatees, and that 
the debts must be paid out of residue, cit- 
ing McLaughlin's Executors v. McLaugh- 
lin, Adm*r., 12 Harris 29. The Auditor 
cannot agree with the learned counsel on> 
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this proposition nor does he think the case 
cited helps in the construction of the will 
in question. To this was also cited Dun- 
can V, Alt, 3 P. & W. 382. Some stress 
was also laid by the gentleman on the 
word * 'all' * in the bequest to the wife, now 
widow ; but the Auditor fiiils to perceive 
the effect of the use of this word as con- 
tended for. 

Fourth. The widow in selecting to take 
under the Will takes in lieu of dower and 
takes as a purchaser, citing Reed v. Reed, 
9 Watts 263 ; Stewart's Estate, 3 Weekly 
Notes 332 ; 2 Bouvier's Law Diction- 
ary 20. 

Fifth. Where a man mades a Will the 
intestate laws are suspended by the law 
the testator makes, and his personal pro- 
perty is no longer first liable for the pay- 
ment of his debts. This proposition in 
the broad and sweeping terms in which it 
is couched the auditor cannot aflSrm, for 
the reason contained in the citation from 
Justice Woodward, Supra, and for reasons 
that will appear further on in this report. 

Sixth . Where a man blends his real and 
personal estate in his Will the land is 
chargeable with legacies; citing Galla- 
gher's Appeal, 12 Wright 121. Davis' 
Appeal, 2 Norris 353. 

Mr. Wanner argued further that the Ex- 
ecutors here made the real estate assets 
for the payment of debts by petition to 
Court for order to sell the real estate and 
the subsequent sale thereof. That is true, 
but the surplus must be treated as real 
estate in this distribution . The gentleman 
further argued that though the bequest 
to the widow here, be not a special, or 
pecuniary, or demonstrative legacy, and 
though it may be a general legacy, it 
must be first set apart to her, and hence 
she is entitled to one-third of the personal 
estate undiminished by debts, expenses of 
administration of the estate or any other 
lessening agency ; arguing further that the 
law does not forbid a testator firom sa)ring 
and directing that his widow shall have 
one-third of his personal estate, and one- 



third of his real estate, as contended for 
by the accountants. Mr. Wanner subse- 
quently cited 12 Harris, supra, in refuta- 
tion of the argument by Mr. Trimmer, 
that a fiactional part of an estate can 
not be a specific legacy. 

Mr. Bentzel, on behalf of the widow, 
argued that the intention of the testator 
most certainly was that his widow should 
have, not only the interest of a clear one- 
third of all his personal estate, but that she 
is entitled to a clear one-third , absolutely — 
the fund itself— that the intention of the 
testator must be gathered from the Will 
itself, and that the Will means this and 
nothing else. Mr. Bentzel cited 2 Williams 
on Exec's 1563. 

Mr. Trimmer, counsel for the account- 
ants, in reply, in the first instance, directed 
the attention of the auditor to the cases 
cited by counsel for the widow, alleging 
that nearly all bear on the question of 
specific legacies, and argued their non ap- 
plication to the case in hand, as it is not 
contended that the bequest to the widow 
is a specific legacy. 

The learned counsel then announced the 
proposition that the personal estate, is in 
all cases of testacy as well as intestacy, the 
primary fund for the payment of debts, 
unless, in cases of testacy the real estate 
is made liable in express terms, and the 
personal estate is explicity exempted by 
the Will, or by the manifest intention of 
the testator. 

In support of this proposition he cited 
Walker's Estate, 3 Rawle 229 ; Martin v. 
Fry, 17 S. &. R. 429 ; Ruston v. Ruston, 
2 Y 63 ; Todd v. Todd's Executors, i S. 
& R. 457. 

As to the legal meaning of the word 
'*estate" the gentleman cited Mainly v. 
Stainbach , i Am . Dec . 545 . That the word 
**aH" does not add anything to the terms 
* *one-third personal estate' ' he cited Hunt- 
ter's Estate. 6 Pa. St. R. 97; Turbet v. Tur- 
bet, 3 Yeates 187. 

He also cited Todd v. Todd, supra, to 
show that the wogds— -whole of my estate 
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— mean after pajrment of debts. He ar- 
gued further that the bequest to the wid- 
ow is not only not a specific legacy, but 
that it is a general legacy, and also a resid- 
uary legacy after pajrment of debts. 

The auditor has careftiUy read all the 
cases cited by all the gentlemen and be- 
lieves that he has correctly stated the re- 
spective positions of all the learned coun- 
sel, as well as fairly epitomized their 
respective arguments. 

Now what does the Will in question 
itself say, and what was the testator^s in- 
tention. The latter, all concerned agree, 
must be gathered from within the four 
comers of the Will itself. 

The testator directs inter alia , * *That all 
my just debts, and funeral expenses (shall 
by my executors hereinafter named) be 
paid out of my estate as soon after my de- 
cease as shall by them be found conveni- 
ent.*' 

Item. 

**I give devise and bequeath to my be- 
loved wife Rebecca Crone the interest of 
one-third of all my personal estate abso- 
lutely and the interest of one-third of all 
may real estate during her natural life. * ' 

While it was not necessary that the tes- 
tator should have directed that ** my just 
debts'' * * * **shall" * * * **be paid out 
of my estate, * ' yet, the words here quoted 
have no little significance in our efibrt to 
ascertain the mind of the testator, John 
Crone. Woodward, Justice, in Hoffs 
Appeal, 12 H. 203, in passing upon John 
HoflTs Will, uses this language, **The 
Will contains in the introductory clause, 
the usual direction as to pa3rment of debts, 
a phrase which in England is necessary to 
charge debts on the realty, but wholly un- 
necessary here, where lands as well as per- 
sonal estate are bound for every decedent's 
debts. Still the words * *after the pa3rment 
of my lawful debts, ' ' cannot be treated as 
meaning nothing ; and if they are to have 
any significance, it must be that the Exec- 
utors should pay the debts before dis- 



tribution be made of the estate in pursu- 
ance of the Will. " 

Estate has been shown to mean per- 
sonal property as well as real property, 
by cases cited by counsel to accountants, 
supra, and testator's intention to charge 
his personal estate as well as his real es- 
tate with the burthen of the payment of 
his debts in the auditor's opinion is mani- 
fest, to say nothing of the rule found in the 
authorities cited by Mr. Trimmer, and re- 
ferred to supra^ that the personal property 
or proceeds thereof is the primary ftmd 
for the payment of a testate's as well as 
an intestate's debts, unless the personal 
property or estate is explicity exempted 
by the terms of a last Will and the burthen 
of payment of debts is as explicitly by the 
Will imposed on the real estate. 

It is not contenced by any one that 
John Crone, by express and explicit terms 
imposed this burthen upon his real estate, 
and therefore the Executors committed no 
error in first exhausting the personal es- 
tate in the pa3rment of testator's debts. 

It would be a mere affectation of learn- 
ing on the part of the auditor to repeat 
here what he understands to be the legal 
definition of the various kinds of legacies, 
and to reason upon what the legal char- 
acter of the bequest to the widow is and 
what it is not. The auditor therefore rules 
that it was the intention of the testator 
John Crone, that his debts and ftmeral ex- 
penses should be paid if they consumed 
his entire estate both real and personal, 
in which particular he simply published 
and re-iterated the law of the Common- 
wealth in this behalf, and that his widow, 
Rebecca Crone should have the interest 
of one-third of his personal estate, should 
any be left after paying his debts and 
funeral expenses ; (and had there been 
she would have been entitled to that one- 
third absolutely — the ftmd itself,) and to 
the interest of one-third of his real estate; 
and therefore the said widow Rebecca 
Crone is entitled to this distribution under 
the Will of her deceased husbas 
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auditor interprets and construes it, to have 
secured for her the one-third of the net 
balance of the funds in the hands of the 
Executors after deducting the claims here- 
tofore allowed and the expenses of this 
distribution — ^the annual interest on which 
one-third shall be paid, (and secured to be 
paid) to said Rebecca Crone, during life. 

To this finding of the Auditor excep- 
tions were filed by counsel for the widow. 

E. D, Bentzel and N. M, Wanner for 
exceptions. 

D, K, Trimmer for report. 

January 29. 1883. Gibson, A. L.J. — 
This case except in one feature of it, is not 
distinguishable firom Martin v. Fry, 17 S. 
& R. 426, decided more than fifty years 
ago, and which, it seems, has never been 
questioned, to the eflFect that the gift to a 
widow of one-third part of the personal 
estate in lieu of dower, gives her no pre- 
ference over the children, as they are 
equally the objects of the testator^s boun- 
ty, and among whom the residue of the 
estate was to be divided, but that the per- 
sonal estate was primarily liable for the 
debts, and she was entitled to only one- 
teird of the remainder of the personalty 
after the payment of debts. Though in 
Reed v. Reed, 9 Watts, 263, where an 
annuity in a widow's favor was charged 
upon real estate, and a sale of the estate 
showed a deficiency of proceeds to pay 
the charges upon it, her annuity was held 
not to abate, because having relinquished 
her dower she was entitled to a preference 
over children. Being a purchaser of a 
legacy in lieu of dower, it is said in 
Spangler*s Estate, 9 W. & S. 135, that it 
is a circumstance of decisive importance 
in a question of abatement between her and 
collaterals or perhaps children. In this 
case, the gift is of the interest of one-third 
of the personal estate absolutely and of the 
interest of one-third of the real estate for 
life. It is conceded that the widow is en- 
titled to one-third of the personal estate 
absolutely, if there is any such remaining 



after the payment of the debts ; Brom- 
field's estate, 8 Watts 465. 

But the question in this case in whether 
this is only a legacy to the widow after 
pajrment of debts, or constructively so, as 
in the case of Martin v. Fry, supra f — 
It determining the question of distribu- 
tion here, I think the learned auditor has 
overlooked an important question of in- 
tention arising under the Will of the testa- 
tor, firom the blending of the real and per- 
sonal estate. The testator has first provid- 
ed that all his debts and funeral expenses, 
shall be paid out of his estate. Then after 
his bequest and devise to his widow, he 
directs, that * *all the rest and residue of my 
estate, real, personal and mixed shall be 
divided among my children share and 
share alike. * * Hence the real estate hav- 
ing been blended by the testator with the 
personal estate ; the charge is by implica- 
tion upon both, and ''rest and residue" 
means, what is left after the pa3rment of 
debts and legacies : Hassanclever v. Tuck- 
er, 2 Binney 525 ; McCredy's Appeal, 1 1 
Wright 442 ; Jane Gallagher's Appeal, 1 2 
Wright 1 25 ; Davis' Appeal, 2 Norris 348. 
The rule, therefore, is not that the per- 
sonalty shall be the primary and the realty 
the auxiliary fiind for these charges, but 
that each shall contribute ratably to the 
common burden : 2 Jarman on Wills, 
550*. The widow is therefore entitled to 
one-third part of the balance of the per- 
sonal estate after the payment of a pro- 
portionate share of the debts and to the 
interest of one-third ot the balance of the 
real estate after the pa3rment of a propor- 
tionate share of the debts. The report is 
recommitted to the auditor for distribu- 
tion accordingly. 

[The Auditor filed a second report, in 
accordance with the Court *s opinion . To 
this report exceptions were filed by all 
the parties concerned, which exceptions 
were set aside, and the report confirmed. 
An appeal to the Supreme Court firom 
this decree has been taken by the account- 
ants.] 
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COMMON FLEAS. 
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Adams Co. 



Mehring v. Sparver. 



Costs — Ad on to try right— Judge' s Cer- 
tificate, 

In an action of trespass quare clausum fregit, the de- 
fendant plead a right of way. The jury found fur the 
plaintiff, and upon a motion ior the Jndg[e'8 certificate 
uiion the verdict, so as to entitle the plaintiff to full costs 
Hbld, That the Court will grant sucn certificate, where 
the title to the land is in question. 

That where the defendant seeks to prove a right of way 
over the plaintififs land, it is such an action as tends to 
encumbtr his title, and would come within the statute 

Motion for judgment on the verdict 
with full costs, and motion for judgment 
without costs. 

This was an action of trespass quare 
clausum /regit y to which the defendant 
plead right of way. The jury found for 
the plaintiff, with nominal damages. A 
motion was then made by plaintiff for the 
Judge's certificate that the question of 
title was raised, and that he be allowed 
full costs, while the defendant made a 
counter motion for judgment without such 
costs. 

March 21, 1883. Wm. McClean, P.J. 
It was said long ago in Buller's Introduc- 
tion to the law relative to trials at Nisi 
Prius p. 330; Brightly on costs p. 24; 
that Judges have differed as to their no- 
tions of giving these certificates ; many 
having thought themselves bound by the 
verdict ; others thinking the statute meant 
to leave it to their discretion on the whole 
circumstances of the case . And this seems 
to be now the prevailing opinion, as 
otherwise the statute would be entirely 
useless. This view has received legisla- 
tive embodiment in the repealing statute 
3 and 4 Vict. c. 24, s. i and by the Judica- 
ture Act of 1875. This was not a trifling 
suit. It was commenced in this court for 
the purpose of maintaining the plaintiff's 
absolute title in his land. 

The defence rested upon the plea of 
highway and sought to impose a perpe- 



tual servitude upon the plaintiff's title. 

The plea of right of way to trespass 
qu. cl. fir. does not by any means admit an 
absolute title in the plaintiff; Law v. 
Hempstead, 10 Conn. 23 ; 2 Wheaton's 
Selwyn's Nisi Prius 1362 n i. 

This plea was found against the de- 
fendant, and the plaintiff is entitled to full 
costs : Wheaton's Selwyn 1374. 

I am not at all surprised at the verdict. 
The defendant was inconsistent and un- 
just in placing obstructions even of a tem- 
porary character upon his premises at one 
end of the road, and enclosing the road 
within his upper lot and then insisting 
upon going with high hand cut libitum 
driving and walking over the plaintiff's 
land, endeavoring to relieve himself of the 
highway on his own land and to perpet- 
uate it upon the plaintiff^s, for the de- 
fendants' personal benefit, and not only 
this but after explicit notice in writing. 

Originally the Judges considered them- 
selves absolutely bound to certify in all 
cases where the trespass was after notice, 
but it is now held that the Judge has a 
discretion in the matter, but the discretion 
will generally be exercised in favor of the 
plaintiff when notice has been given ; 2 
Addison on Torts s. 1418, p. 673. 

Whenever a defendant in an action for 
a tresspass upon the plaintifi^s land sets up 
a bona fide claim to the enjoyment of some 
easement, privilege or profit thereon, and 
has any colorable ground for the claim, 
the action is brought to try a right, and 
the judge ought to certify to that effect 
upon the record; 2 Addison on Torts p. 
666 s. 1 410. This action was distinctly 
and according to the very words of the 
defendant himself, to try whether he has 
a right to do the act of which the plaintiff 
complains . Whenever the plaintiff seeks 
to negative the right of the defendant to 
do the act of which he complains, the ac- 
tion may be brought to try a right beyond 
the mere question of damages, precisely 
as was done in this case . * * Suppose, ' ' ob- 
serves Tindal, C. J., **a case can be put 
of a declaration of trespass (although I > 
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do think it can) in which a right could 
not by possibility come in question, still, 
if it should appear to the judge that the 
plaintiff had really intended to try a right, 
I conceive that the judge would have 
power to certify. 

If an action be really brought to try a 
right, whether it is calculated for that 
purpose, or not, the party is within the 
letter, and, as it seems to me, also within 
the spirit of the Act. ' * 

Although this was under the statute of 
3 and 4 Vict, c 34 s i , we have virtually 
a legislative and judicial construction of 
power and discretion of the judge in such 
cases under the statute of 22 and 23 Car. 
2. c. 9. 

See also Jones v, Thomas, 1 1 A. & E. 
153; 8 D. P. C. 99; Jacob's Fisher's Di- 
gest 2608. 

Defendant's motion refused and plain- 
tiff's motion granted. 



OBPEANS' COUBT. 



Lohr's Estate. 

Will — Codicil to — Effect of — ChaHtabU 
use. 

Testatrix in the body of her will beaueathed the residue 
of her estate to charitable uses. Within a monthprior to 
her death she made a codicil to the will. Hbld, Tnat the 
codicil so made did not bring the bequest in the will 
within the Act of 1855. 

The Act of 1870 enacting that "every will shall be con- 
strued, with reference to the real and personal estate 
comprised in it, to speak and take eflfect as if it had been 
executed immediately before the death of the testator, 
unless a contrary intention shall appear by the will/* 
relates to the sutgect of the devise and bequest, and not 
the ol^ect of the gift. 

Exceptions to the report of S. H. Forry , 
Auditor. 

The question of law involved is given 
in the Court's opinion. 

Wm, C. Chapman and C. M, Wolff 
for exceptions. 

Wm, Hay for report. 

April 21, 1883. Gibson, A. L. J. — 
The Court is asked to reverse the deci- 
sion in this distribution, awarding to the 
Home, Frontier and Foreign Missionary 
Society of the United Brethren in Christ, 
the sum of $12,389.84, under the follow- 
ing clause in the will of Christiana Lohr, 



made the 6th day of September, 1887 : 
Item. All the rest, residue and remainder 
of my Estate, Real, personal and mixed, 
of what nature, kind and quality soever, 
the same may be, and not herebefore 
given and disposed of, after paying my 
just debts (if any) legacies, funeral and 
other expenses, I give and bequeath unto 
the Home and Foreign Missionary Society 
of the United Brethren in Christ, said so- 
ciety being organized in the State of 
Ohio." The ground upon which this is 
asked is that the testatrix made a codicil, 
written on her will, on the 14th day of 
March, 1881, within one calendar month 
of her death, which event occurred on the 
4th day of April, 1881. It is contended 
that this codicil was a republication of the 
will, and that hence the will speaks from 
the date of the codicil, and the legacy is 
void by the provisions of the nth section 
of the Act of 26 April, 1855, P. I<. 332. 
Bright. Purd. 1477, pi. 22, which enacts 
as follows : 

* 'That no estate, real and personal , shall 
hereafter be bequeathed, devised or con- 
veyed to any body politic, or to any per- 
son , in trust for religious or charitable uses , 
except the same be done by deed or will, 
attested by two creditible, and at the time 
disinterested witnesses, at least one calen- 
dar month before the decease of the testa- 
tor or alienor ; and all dispositions of pro- 
perty contrary hereto, shall be void, and 
go to the residuary legatee or devisee, 
next of kin, or heirs, according to law. * * 

By the first section of the Act of June, 
1879, P- !<• 88, it is enacted as follows : — 
**That every will shall be construed, with 
reference to the real and personal estate 
comprised in it, to speak and take effect 
as if it had been executed immediately be- 
fore the death of the testator, unless a con- 
trary intention shall appear by the will. 
Hence, by parity of reasoning, if the period 
from which a will speaks is to govern, in 
such a cas6 as this, there can be no devise 
or bequest to a charitable use ever made, 
for the act says a will shall **take effect 
as if it had been executed immediately be* 
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fore the death of the testator. ' ' This first 
section of the Act of 1879, is an exact 
transcript of the British statute, i Victoria 
c. 26, (1837). It is said in Jarman on 
Wills, 186*, 291*, that the Statute relates 
to the subject of the devise or bequest 
and not to the objects of the gift, and, 
therefore, so far as our Act of Assembly 
is concerned, it may be said, that it is 
the object that is, under the conditions 
prescribed by the act of 1855, inhibited, 
and prevented from taking the bequest. 
But let us look at what is meant to the 
period from which a will speaks. That 
phrase had relation, for instance, at one 
time, to the capacity of the testator to pass 
by a general gift his real and personal es- 
tate, • *and, accordingly, such a gift, in re- 
gard to the real estate, was read as a gift 
of the property belonging to the testator 
at the time of the execution of his will 
(he being incapable of devising any other,) 
and as to the personalty, as a disposition 
of what he might happen to possess at the 
period of his decease : Jarman 287.* — 
Thus it appears that as regards general 
bequests, wills always did sjieak from the 
death of the testator. As regards general 
devices of real estate, we have had since 
.the Act of 8 April, 1833, a provision that 
after acquired real estate shall pass by a 
will. The nth section of that act has 
been cited by text writers as an equiva- 
lent to the 24th chapter of the British 
Statute ; Jarman, 288,* n. Why it was 
thought necessary by the legislature to 
enact, so late as the year 1879, ^^ words 
of that 24th chapter, I do not know: to 
all intents and purposes our reformers in 
the matter of wills had preceded them. — 
At any rate it has alwa)^ been understood 
as a general rule that a will speaks from 
the death of the testator, unless its lan- 
guage indicates a contrary intention. 

The question recurs then to the ef- 
fect of a republication of a will by a 
codicil. There is a class of cases about 
which there can be no contention. Such 
as NeflTs Appeal, 1 2 Wright 501 , in which 



the question was whether the codicil re- 
voked a second will and republished an 
earlier will on which it was written. To 
the same effect in principle is Tinnard's 
Appeal, 12 Norris 313. But we find that 
in all other cases, since the modem statutes 
of wills, which may arise out of the exe- 
cution of a codicil, questions regarding the 
intention of the testator are involved to 
such an extent as to qualify the rule 
invoked here materially. Instances of this 
are shown in the cases of Coale v. Smith, 
4 Barr 376 and Alsoph's Appeal, 9 Barr 
374, in both of which the opinions were 
delivered by Mr. Justice Bell. In the last 
mentioned case this distinction is shown : 
that though for some purposes, a will and 
codicil are to be regarded as making but 
one testament, they will not be considered 
as a single instrument, where a manifest 
intention requires otherwise. 

An instance of a codicil and will being 
separate instruments and one testament, is 
illustrated in the cases of Hamilton's Es- 
tate, 24 P. F. S. 69, and Bradish v. Mc- 
Clellan, 40 Leg. Int. no. In the latter 
case the codicil was held to attach itself to 
whichever of two wills become operative 
in a certain contingency. In the former 
case the same codicil was held not to affect 
the charitable bequests in the will, which 
was declared operative by the codicil. — 
That the later will was prevented by the 
codicil from being a revocation of the ear- 
lier will. That the earlier will was never 
republished because it was never revoked 
by the later will, and therefore, it spoke 
from its date. This is the idea suggested 
above as to the principle of Neff's Ap- 
peal, and the effect of a codicil in repub- 
lishing a will that would otherwise be 
revoked. The first will in Hamilton *s Es- 
tate would have been revoked by the 
second will, but for the codicil which gave 
it life, and yet it did not affect the validity 
of the charitable bequests in the first will. 
This could be only on the ground of its 
being a separate instrument. Bradish v. 
McClellan, held the codicil to be part of ^ 
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the same testament as the first will, and I 
understand the court not to question the 
validity of the charitable bequests, but to 
affirm the decision, for the remark is made 
that they were held valid, without com- 
ment. The question was directly in view 
of the court though not before them. — 
Hamilton's Estate does not ignore the 
power of the codicil to put in force the 
first will, but declares it a separate instru- 
ment from it. Bradish v, McClellan only 
declares the codicil a part of the same 
testament as the first will. 

The question raised here as to the peri- 
od from which this will speaks, based 
upon the doctrine of republication by a 
codicil, would make void the charitable 
bequest given by the original will con- 
trary to the intention of the testatrix. — 
The very act of republication, ipso facto, 
would make null and void that which re- 
publication by intendment of law reaf- 
firms. I think the validity of the residu- 
ary bequest, above quoted from the will, 
and under which the auditor makes his 
award, is not aflfected in any way, by the 
codicil, and that it does not bring the be- 
quest within the prohibition of the act of 
1855. 

The report of the auditor is confirmed. 



SUFSEHE COUBT. 
Fetterman v. Bobbins. 

Under the Act of March 19th. 1804. incorporating the 
President, Managers, and Company of the Susquehanna 
and Lehigh Turnpike Road^ the directors were bound to 
keep the road in repair and good condition; and when not 
in repair, as found upon the report of viewers appointed 
to examine the condition of the road, and notice of the 
same being given to the toll-keepers, they were not to ex- 
act any toll until the road was put in good repair, under 
a penally for each collection, recorerable before a justice 
of^the peace. A toll-keeper exacted toll after being noti- 
fied of the condition of the road, and admitted the fact be- 
fore a justice of the peace: Urld. that a good prima facie 
case had been made out againbt such toU-keeper, which 
could noi be rebutted without affirmative proof that the 
condemned portion of the road had been put in order. 

Error to the Court of Common Pleas 
of LrUzume County. 

October 2, 1882. Sterrett, J. — ^The 
case, as presented in the transcript of the 
justice, is clearly within the jurisdiction 
conferred by the act of March 19, 1804, 
and there appears to be nothing in the 



record proper, or in the testimony before 
the court below, that would have justified 
a reversal of his judgment. 

The remedy provided by the fourteenth 
section of the act for neglect to keep the 
road **in good and perfect order and re- 
pair'' appears to have been strictly pur- 
sued. An inquisition condemning certain 
portions of the road were taken, returned , 
and duly served on the plaintiflF in error, 
one of the company's gate keepers. The 
legal effect of that preliminary proceeding 
was to suspend the right of the company 
to demand or receive tolls on the defective 
portions of its roads, until, in the language 
of the act, they were put **in good and 
perfect order and repair." In addition 
thereto, that clause of the section on 
which the present action is founded de- 
clares if any gate-keeper shall take or at- 
tempt to exact tolls for such portions of 
the road as have been condemned, during 
the time the same shall continue out of 
repair, **such keeper shall forfeit and pay 
to the person who shall prosecute for the 
same the sum of five dollars, to be recov- 
ered before any justice of the peace as 
debts of equal amount are or may be by 
law recoverable." The language thus em- 
ployed clearly indicates that the Legisla- 
ture intended to avoid technicalities by 
providing a plain civil remedy for the 
collection of the penalty as often as it 
might be incurred. It is to be recovered 
as a debt of the same amount in an action 
before any justice of the peace. 

The slight discrepancy between the 
transcript, which shows simply an action 
of debt, and the summons, in which it is 
styled * *penal debt, ' ' is wholly immaterial. 
Taken as a whole, the records exhits a 
good cause of action. The inquisition 
given in evidence, and fully set out in the 
transcript, together with proof of the ser- 
vice thereof on the defendant below, and 
his admission before the justice that he 
thereafter collected toll, all of which are 
shown by the record, made a qI^bx prima 
facie case against him, which could not be 
successfully rebutted without aflSrmative 
proof that the condemned portion of the 
road had been put in good order and re- 
pair before he demanded toll. That was 
not done, and the judgment of the justice 
was, therefore, in accordance with the 
evidence before him. 

Judgment affirmed. yGoOQic 
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COMMON FLZAS. 



Anstine v. Mayer. 

New Trial — Reasons for — Weight of 
evidence. 

Wbere the question at issue Is essentially one of fact, 
and the cane presents the ordinary conflict of testimony 
a new trial will not be arranted on the s^rotind that the 
verdict was against the weight of the evidence. 

Bven where the jury may differ in opinion with the 
court, it is no ground upon which to grant a new trial, 
where there is a conflict of testimony, or where the cause 
is submitted on the credibility of the witnesses. 

Motion for a new trial. 

The ground for the motion is given in 
the Court's opinion. 

W. C. Chapman for motion. 

H. L. Fisher, contra. 

April 24, 1883. Gibson, A. L. J. — 
The principal ground upon which a new 
trial was urged in this case waJs that the 
verdict was against the weight of the evi- 
dence. But the question at issue was es- 
sentially one of &ct, namely, whether the 
tobacco delivered by the plaintiflF to the 
defendant had been fraudulentiy watered. 
Many witnesses testified that the tobacco 
at the time of delivery was wet, and gave 
their opinions that it had been watered. — 
On the other hand, an important element 
in determining the fact whether it had 
been fraudulentiy watered or not was, the 
time when it could have been done. It 
was all in good condition when the de- 
fendant inspected it, just three weeks be- 
fore it was delivered. It was moist then. 
The persons who bailed it, on the 25th of 
March, five days before delivery testify 
that it was done on a damp day and that 
they put no water on it. Defendants' wit- 
nesses say, if it was watered, it must have 
been done four, five or six days before the 
delivery. Besides it is in evidence that 
pouring water on into tiie bales could 
not be done, at lB^t> uot to any extent to 
injure tte tobacpo. The case, therefore, 
plWtfltd H&erely X^ c^dinary conflict of 
XXtSAse^y, in which event, the credibility 
of tfae. witnesses on ekher side is for the 



jury. The truth of the testimony does not 
depend upon a preponderance in the num- 
ber of witnesses. And again, no matter 
how wet the tobacco may have been, 
whether it had been made wet by water- 
ing or not, was a &ct to be arrived at by 
a process of reasoning, a deduction from 
facts testified to. The witnesses of the 
defendant also differ as to the d^;rees of 
wetness, and the process of sweating, 
which is natural to the tobacco packed, 
was not improbable. Taking the whole 
case together, there is by no means, that 
clear and decisive proponderance of evi- 
dence, which is necessary to entitie a par- 
ty to a new trial ; Ludlow v, Ins. Co., 2 
S. &R. 119. 

We submitted in strong terms the full 
weight of the defendant's testimony to the 
jury, we also submitted the case of the 
plaintiff in such terms as left the points 
favorable to each fidrly to the jury. Not 
to speak of my own leanings as to the 
correctness of the verdict, on the one side 
or the other, there is scarcely a cause tried, 
in which the parties concerned, might not 
with equal propriety ask for a new trial if 
the verdict goes against either. Kven 
when the jury may differ in opinion with 
the court, it is no ground upon which to 
grant a new trial, when there is a con- 
flict of testimony, or where the cause is 
submitted on the credibility of the wit- 
nesses : T. & H., Sec. Sec. 749. 

Rule discharged. 



Smith V. Inners. 

New Trial — Reasons for — Contribu- 
tory negligence. 

Where the defendant, through careless drlTing, collided 
with the plaintiff, it is no defence to an action for dam- 
ages, that the plaintiff was deaf, and therefore did not 
hear the defendant's cries. 

The rule applidble to driving over a rail road track 
does not extend to an ordinary road. 

Motion for a new trial. 

5". H, Forty and W, C Chapman for 
motion. 

fohn W, Bittenger, contra. 

April 24, 1883. Gibson, A. I<. J.— 
This case involved s{pp|y. ^ ^tsAixm^y 
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careless driving. It was submitted to the 
jury to say, whether or not, there were 
&ctsand circumstances, in the case, which 
could throw the blame upon the plaintiff, 
or make it appear to be an inevitable ac* 
cident, in either of which events, the 
plaintiff could not recover. One who 
fails to exercise ordinary care in riding or 
driving is liable for all damages thereby 
occasioned; Strohl v, Levan, 3 Wright 
177, subject to the qualifications just men- 
tioned. The facts were not such as to 
permit the court to take the case from the 
jury. 

The ground upon which a new trial 
was chiefly urged, was that of an inade- 
quate iastruction to the jury in regard to 
an infirmity of the plaintiff, submitted in 
the fourth and fifth points of the defend- 
ant. ' It was contended that the fact of the 
plaintiff being a deaf man who could not 
hear the defendant's approach, nor his 
calls of warning to get out of the way, 
Was a circumstance so extraordinary, 
concurring with defendant's fault, as 
ought to relieve the defendant of all lia- 
bility in the suit. This instruction could 
liot have been given in view of the fact 
that the defendant testified that he did not 
see the plaintiff until he was within a few 
steps of him, and that there was then no 
time to stop the sled, and that the warning 
to get out of the way was not in time to 
enable the plaintiff to do so, and that the 
defendant might have seen the plaintiff 
had he been looking in time enough to 
have avoided the accident. It is not cer- 
tain, from the testimony, that the halloo- 
ing to each other, of those on the sleds oc- 
cured at this point, yet it was submitted 
to the jury as though it had. 

. It was also contended that the plaintiff 
being deaf and necessily aware of this 
his defect, he had greater reason for cau- | 
tion and care in advancing; and that un- | 
der the circumstances the plaintiff was 
guilty of such negligence himself, in being 
in the way of danger, and not keeping a 
sufficient lookout, as entirely defeats his ! 



action against the defendant. This in- 
struction could not have been given in 
view of the plaintiffs testimony that he 
did look out, how often — ^was for the jury 
to determine. 

The rule applicable to a place of danger , 
such as being on a railroad track, cannot 
be said to apply to an ordinary road, and 
I still think, as I said in the general charge, 
that the fact of the plaintiff being deaf or 
feeble in any way, does not excuse any 
want of care on the part of the defendant. 

Rule discharged. 



Sutton V. Coover. 

Pieadtng — Special plea — Validity of. 



In an action for trespast on the case for the killing of a 
dog, the defendant filed a spedalplea admiUing the kill- 
ing, but alleging that the plaintifft dogs had been in the 
habit of worrying his (defendant'^) cattle, and that on the 
night of the alleged trespass some dogs were worrying 
his cattle, and therefore in the dark he shot and wounded 
the said plaintiff's dog, and further averring that if any 
damage was thereby occasioned to the plaintiff it was oc- 
casioned by the unlawful trespass and depredations of 
the said dog. Hrld, to be a valid plea. 

The matters of fiict set out being certain to a common 
intent, and forming one connected proposition, the plea 
not objectionable in form. 

Motion to strike off special plea. 
The special plea filed was as follows : 
* * And for a farther plea in this behalf the 
defendant sa3rs that just before the time 
of the alleged shooting of plaintiffs dog 
by defendant and for a long period prior 
thereto plaintiffs dogs were in the habit 
of worrying and anno5ring his cattle and 
sheep, hogs and poultry, and that he was 
frequently compelled to rise at night and 
drive them away, and that on the night of 
the alleged shooting dogs were worrying 
his live stock in the bam yard, and if he 
had not fired the shot some of them would 
have been killed, wherefore the said de- 
fendant did then and there shoot out of 
his room-window in the dark as he law- 
fully might for the cause aforesaid and in 
so doing did necessarily and unavoidably 
wound the dog of said plaintiff doing no 
necessary damage to said plaintiff on the 
occasion aforesaid. And so the said de- 
fendant saith that if* any hurt or damage 
then and there happened to the said plain- 
tiff by reason of the loss (^f his dog the 

•^ Digitized by vl: ^ 
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same was occasioned by the tmlawiul 
trespasses and depredations of plaintiff's 
said dog on his the said defendant's pre- 
mises, which are the supposed trespasses 
in the introductory part of his plea men- 
tioned and whereof the said plaintiff hath 
above complained. And this the said de- 
fendant is ready to verify.** 
The motion to strike off is : 

* * The plaintiffhy his counsel respectfully 
moves the court to strike off the special 
plea filed by the defendant on the 9th day 
of October, 1882, for the reasons that it is 
uncertain, evasive, argumentative and 
contains nothing that ought to prevail the 
defendant as matter of defense. * ' 

H, L, Fisher for motion. 

Jos. Ritfurand G, W, Heiges, contra. 

April 24, 1883. Gibson, A. L. J. The 
special plea filed in this case does not lack 
any quality essential to its validity as such. 
It is in justification of the trespass charged 
in the narr . It admits a prima facie right 
of action in the plaintiff, i Chitt. Plead. 
557, (1833) ; but discloses matter tending 
to destroy that right of action . Nor is the 
plea objectionable in the manner of its re- 
cital of fiBu:ts. As they are set out they 
form one connected proposition, and are 
certain to a common intent ; Ibid. 565. — 
The plaintiff^s ground of action being the 
shooting of his dog by the defendant, the 
question whether the circumstances under 
which the dog was shot, are or are not a 
justification of it, is the matter to be tried. 

Rule discharged. 

Hartman v. Hellam Township. 

Pleading — Special plea — VcUidity of, 

Plftintiffbrouj^ht suit asainst defendant for injuries oc- 
casioned to iilatntiff and nis horse, by reason of a road in 
said township not beinfl[ opened and graded to its full 
width, and the absence of guards along a certain embank- 
ment. Defendant filed a special plea, alleging that the 
road was open of sufficient width for travellingby persons 
using ordinary care, and that the plaintiff was not in full 
control of his team at the time of the accident, and negli- 
gently permitted them to occasion the injuries com- 
plained of. Hsu>, to be valid. 

Motion to strke off special plea. 
The following special plea was filed in 
this rule: 

* 'Pleastothedeclaration of plaintiff filed 
Dec. 13, 1882. 



1. The defendant pleads not guilty. 

2. And for a further plea in this behalf 
the said defendant saith that the said plain- 
tiff ought not to have and maintain his 
said action against the said defendant be- 
cause saith that the said public road in 
the plaintiff's declaration mentioned, at 
the place where the said injury of the said 
plaintiff is alleged to have happened at the 
time of the happening thereof was well 
and suflSciently opened and graded to the 
width of twenty feet or thereabouts, and 
was level firom side to side and in suffi- 
cient repair for all citizens of the Com- 
monwealth using ordinary care with their 
horsies, carriages, buggies, carts, wagons 
and other vehicles, to pass, repass, and 
travel over with ease and safety ; and the 
defendant avers that the said plaintiff at 
the time and place aforesaid, was not in 
the immediate control of his said team, 
and negligently permitted his said team to 
go unguided up and upon the bank in the 
said plaintiffs declaration mentioned, and 
to run and draw his said wagon up and 
upon the said bank and to upset the said 
wagon and load of wood right in and 
upon the travelled track of the said pub- 
lic road and that at the time and place 
aforesaid no other wagon, or other vehicle 
was passing or occupying any part or por- 
tion of the said travelled track of the said 
road, and that there was then and there 
no embankment or declivity requiring any 
guards for the safety of travellers using 
ordinary care. And this the defendant is 
ready to verify, &c. Wherefore he pra3rs 
judgment, &c.*' 

The motion to strike off was as follows : 
The Court is respectfully asked to strike 
off the defendant's special plea in the 
above case for the following reasons : 

I . The allegation that the public road 
in question was opened to the width of 
**twenty feet or thereabouts*' is not perti- 
nent to the issue, and not a defence if 
true, the width of the road as confirmed 
by the Court and ordered to be opened 
being 30 feet. Digitized by GoOglc 
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2. The said special plea with the excep- 
tion of the above mentioned allegation of 
immaterial matter amounts simply to the 
general issue. 

3. The plea is defective by reason of 
its being argumentative. 

John IV. Bittenger for motion. 

W. C. Chapman, contra. 

April 24, 1883. Gibson, A. L. J. The 
plaintiff has sued in case of injuries to 
himself and horse, occasioned, as he avers 
in his narr., by the negligence of the de- 
fendant in not suflScientiy opening and 
grading a certain public road according 
to law, and to its full legal width as fixed 
by the court, and in not erecting guards 
along an embankment of the same for the 
safety of travellers ; by reason of which 
neglect his wagon was run upon a bank 
and upset, and the injuries complained of 
were sustained. The defendant has filed 
the plea of the general issue, and also a 
special plea setting out that the public 
road in question was suflScientiy opened 
to the width of twenty feet or thereabouts 
and was level and in sufficient repair, and 
averring that the plaintiff negligentiy per- ! 
mitted his team to go unguided up the 
bank by which the wagon was upset, and 
negativing the allegation that there was 
any embankment requiring guards for the 
safety of travellers using ordinary care. — 
This plea raises sufficientiy the issue of 
feet, whether the injuries arose from the 
feult of the township in the original con- 
struction of the road, or whether they were 
occasioned by the negligence of the plain- 
tiff himself : Perry Tp. v. John, 29 P. F. 
S. 412. This issue is not improperly 
raised by special plea, and can be met by 
a general replicatiop denying its allega- 
tions. 

Rule discharged. 



Orphan's Court Practice in Pennsylvania. 

Rees Welsh & Co., the well-known 
law book publishers of Philadelphia, have 
just issued the first volume of a new work 
by Hon. D. I<. Rhone, Judge of the Or- 
phans' Court of Luzume County, with 
the above title. The volume contains 
nearly 800 pages of text, with copious 
notes, and a complete Table of Contents 
and Index. 

The scope of the work is indicated by 
its titie, and the learned author has writ- 
ten a book of which he may well feel 
proud. In a clear and comprehensive 
manner he has arranged all the de- 
cisions relating to Orphans' Court prac- 
tice, and there does not seem to be room 
for any addition or improvement on bis 
work. 

In the preface, the author says : 
* *My chief aim has been to cull from the 
great body of our law that .which special- 
ly relates to the settiement of the estates 
of decedents and the management of the 
estates of minors and cestui que trusts, in 
the several courts of this State. In this 
endeavor my principal purpose has been 
to state general principles and to illustrate 
the practice, rather than to report excep- 
tional cases, so that in many instances the 
syllabus of the case referred to does not 
sustain the statement made, but the pro- 
position will be found either in the opin- 
ion of the court or the history of the case. ' ' 

''Gentiemen of the profession, you have 
been for a long time demanding a book 
specially devoted to the Orphans' Court 
practice, and you alone can say whether 
or not this is the one you have been look- 
ing for. If it does not meet your expecta- 
tions, I hope you will find it of some use. ' * 

Among the York county cases referred 
to, are: Beaverson's Estate, i York Lb- 
gal Record 173; and Graham's Estate, 
2 ib. 186. 

Also, the Adams county case of Plank's 
Estate, I ib. i 
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Appeal of John Jones. 

The 3d section of the Act of 187a does not givt a lien on 
chose in action in favor of wages claimants ; the lien is 
limited to such property as is subject to seixure and sale 
on execution. 

Monesrs received from the insurance of a woolen mill 
mni«t be distributed pro rata among all creditors; the 
wasres of operatives in the mill are not entitled to a pre- 
ference in such distribution. 

The proceeds 
the labor ol operatic 
or otherwise, befbr 

Slicible to the payment of their wages, in preference to 
M lien of a judgment on the land. That the severance 
was produced by the sale of a receiver will not affect 
the rule. 

It 8BBIC8 that the proceeds of a grass crop, grown 
after daiau for wages had accrued, should, however, be 
awarded to hen creditors in their order. 

It 8BBIC8, ALSO, that the proceeds of old iron, which 
had formed a part of the machinery of a mill destroyed 
by fire, should be distributed as real estate. 

Certiorari to the Court of Common 
Pleas of Chester county. 

Robert Preston was in 1878 the owner 
of woolen mills and other real estate, 
which was encumbered with liens. In 
that year he entered into copartnership 
with one Firth, and the business of manu- 
facturing woolen goods was carried on by 
them under the firm name of '* Robert 
Preston." The stock and machinery in 
the mill, and the real estate became, by 
virtue of the articles, partnership proper- 
ty. The firm failed, and on February 12, 
1 88 1 , ceased operations. On the same day 
Preston made an individual assignment 
for the benefit of creditors. On June 22, 
1881 , a receiver of the firm was appointed 
by the court. On June i , 1881 , the mills 
were destroyed by fire, having been in- 
sured the previous January in the name 
of Robert Preston. 

The assets for distribution were, (i) the 
proceeds of the sale of com, grass and 
wheat ; (2) the proceeds of the sale of old 
iron which had formed part of the machin- 
ery of the mill destroyed by fire ; and (3) 
moneys received firom the insurance on 
mill. The com was harvested in the &11 
of 1880; the wheat was sown the same 
£a11; and the grass was grown in the 



spring of 1881. Both wheat and grass 
were sold by the receiver as personal pro- 
perty. The operatives in the mill claimed 
a preference out of all these funds, under 
the Act of 1872. The wages of these 
claimants accrued chiefly in December, 
1880, and January, 1881. 

The court below, Futhey, P. J., applied 
the proceeds of the grass and old iron to 
lien creditors, but allowed a preference 
out of the proceeds of the com, wheat 
and insurance mone3rs, to the wages claim- 
ants. 

This appeal was then taken by John 
Jones, a lien creditor. 

March 19, 1883. Sterrett, J. The 
subject of complaint in the first and sec- 
and specifications is that the amount reali- 
zed by the receiver firom the sale of com 
and the growing wheat crop, was errone- 
ously awarded to the appellees on their 
respective claim for wages, under the 
Act of 9th April, 1872, to the exclusion 
of appellant's claim. 

The com was grown on the land b«>und 
by appellant's judgment; but having been 
garnered in the fall before the receiver 
was appointed, it came into hislpossession 
as personal property of the insolvent firm, 
in whose service the wages claimants were 
employed . The wheat, having been sown 
the same fall, was a growing crop at the 
time the wages were earned, and in that 
condition it was afterwards sold by the re- 
ceiver as personal property. The learned 
judge was clearly right in so treating it. — 
Growing crops, the product of agriculture, 
pass to the administrator or assignee for 
the benefit of creditors, as the case may 
be, and are liable to be seized and sold on 
execution as personal chattels of the debt- 
ors; Patterson's Appeal, 11 P. F. Smithy 
294; Hershey v, Metzgar, 9 Norris 217. — 
All that is required is that there should be, 
as there was in this case, a severance, by 
sale or otherwise of the growing grain, 
before the land itself is sold. It is quite 
clear that the appellant, a judgment credi- 
tor, had no lien on the growing wheat > 
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crop or the products thereof. If he was 
interested in the proceeds of either it was 
only as a general creditor of the insolvent 
firm. As to the proceeds of the old iron, 
which had formed part of the machinery 
of the mill destroyed by the fire, and the 
grass crop, which, in an agricultural sense, 
was wholly grown after the claims for 
wages had accrued and while the land 
was in the hands of the receiver, the court, 
upon principles recognized in Altemose v, 
Hufemith, 9 Wright 128 ; Reiflf v. ReiflF, 
14 P. F. Smith 134 ; Bausman's and Herr's 
Appeal, 9 Norris 178, and other cases, 
very properly drew a distinction in favor 
of the appellant as a judgment lien credi- 
tor ; but no question as to these items 
arise in this case. 

As we have seen, when the wages were 
earned and the employers became insolv- 
ent, the com and the growing wheat crop 
were personal property of the firm — chat- 
tels, not in any manner bound by the lien 
of pre-existing judgments, but liable to 
seizure and sale on execution . This being 
so, we are of opinion that, according to 
the true interpretation of the Act, of 1872, 
the employees in the mill had a lien upon 
both, which adhered to the proceeds there- 
of in the hands of the receiver, and hence 
the court was right in awarding that part 
of the ftind to them. The first section of 
the act provides that all moneys due for 
labor and services rendered by those be- 
longing to either of the classes mentioned 
therein, **^hall be a lien upon said mines, 
manufactory, business or other property, 
in and about, or used in carrying on said 
business, or in connection therewith, to 
the extent of the interest of said owners 
or contractors, as the case may be, in said 
property and shall be preferred and first 
paid out of the proceeds of the sale of such 
mines, manufactory, business or other 
property as aforesaid ; provided that the 
claim of such miner, mechanics, laborer 
and clerk, thus preferred, shall not exceed 
$200. ' * It is also provided in the 4th sec- 
tion of the act, **that no lien of mortgage 



or judgment entered before such labor is 
performed, shall be aflFected or impaired 
thereby.** The 3d section of the act de- 
clares that **in all cases of the death, in- 
solvency or assignment of any person or 
persons, or chartered company, engaged 
in operations as hereinbefore mentioned, 
or of executions issued against them, the 
lien of preference mentioned in the first 
section of this act, with the like limita- 
tions and powers shall extend to every 
property of said fiersons or chartered 
company.*' 

This clearly gives the appellees a lien on 
the personal chattels of the firm , including 
the com and growing wheat crop in ques- 
tion, and also upon the real estate, subject 
to the right of prior mortgage and judg- 
ment creditors. The first and second as- 
signments are not sustained. 

The question raised by the third and 
fourth assignments is whether the appel- 
lees had a lien also on the insurance policy 
or proceeds thereof. When the miD, 
machinery, etc. , were destroyed, the policy 
became a chose in action, and the money 
afterwards realized therefi-om came into 
the hands of the receiver as part of the 
assets of the firm. As has already been 
observed, the act gives the employees 
therein named a lien, not only on the real 
estate, but also on the personal goods and 
chattels of their employers ; but we think 
it would be a strained construction to hold 
that it was intended to give them a lien on 
choses in action. There is nothing in the 
phraseology of the act or its supplements 
to indicate a legislative intention to ex- 
tend the lien beyond such personal prop- 
erty as is subject to seizure and sale on 
execution . The Act of the 8th May, 1874, 
P. Lr. 120, postpones coal lease mortga- 
ges to the lien of wages mentioned in the 
Act of 1872. By act of April 20, 1876, P. 
L. 43, the wages claimants may, after the 
expiration of thirty da3rs from any volun- 
tary assignment for the benefit of credi- 
tors made by their employers, enforce the 
collection of their clftims, just as if no 
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such assignment had been made ; and if 
the assignee has sold the property, he 
may be compelled to file his account there- 
of forthwith. The last Act Qune 12, 
1878, P. L. 207) gives the employees a 
preference over landlords in all claims for 
rent of mines, manufactories or other real 
estate held under lease, where the lessee 
is the party employing the miners, me- 
chanics, laborers or clerks, provided that 
these workman shall give notice of the 
nature and amount of their claims to the 
landlord or his bailiff before actual sale of 
the property levied on. 

The language employed in the several 
acts appears to contemplate a lien upon 
the employer's real estate and such per- 
sonal property as is ordinarily the subject 
of seizure and sale on execution or dis- 
tress for rent, and not upon choses in 
action. We think therefore, that the 
learned judge erred in awarding the pro- 
ceeds of the insurance policy to the labor 
claimants, to the exclusion of other credi- 
tors. That part of the fund is not subject 
to lien in fevor of any class of creditors, 
and hence it should be distributed pro 
rata among all. 

Decree reversed at cost of appellees and 
it is ordered that the record be remitted 
with instructions to distribute the fund in 
accordance with this opinion. 



Ounkte v. Harrington. 

Some of the personal property that had been levied 
upon and advertised for sale was loaned by the sheriff to 
a third party, the sheriff told the bidder at the shcriff^s 
sale that the property loaned bv htm was to be sold with 
the other property in his actual poasession. Hrld. that 
the bidder could recover from the sheriff. 

Error to the Court of Common Pleas of 
Clarion county. 

January 2, 1883. Gordon, J. On the 
15th day of June, 1878, a writ of levari 
facias^ at the suit of W. P. Bratton against 
Johnston and Mclnt)rre, was issued to B. 
B. Dunkle, as sheriflF of the county, of 
Clarion, commanding him to sell a certain 
leasehold estate of the defendants as there- 
in described.^ On the day of the sale, and 
just before the bidding commenced, in- 
quiries were made by Harrington of the 
sheriff, concerning some four hundred feet 
of casing which had been upon the lease- 



hold, but which at the time was missing. 
In answer thereto, the sheriff informal 
him that there was that amount of casing 
which belonged to the property ; that he 
had loaned it to some one interested in an 
oil well on the Booth fium ; that it was to 
have been returned before the sale ; that it 
should be included in the sale, and that he 
would deliver it to the purchaser. He 
also repeated publicly that he would in- 
clude the casing in the sale, and that he 
would deliver it to the purchaser. This 
is the testimony of the two Brennemans 
and of Charles Harrington . It is corrobo- 
rated by the evidence of Miles Sloan, and 
is contradicted by no one except the de- 
fendant himself. Induced by this decla- 
ration and agreement of Dunkle, the 
plaintiff bid off the property for the sum 
of $385, and at once paid this amount to 
the sheriff's clerk. 

The learned counsel for the defendant 
contends, that the evidence ought not to 
have been submitted to the jury for the 
purpose of establishing a personal under- 
taking on the part of the sheriff to sell 
deliver the casing. But why not ? Had 
he as a private person been selling the 
property as his own, no one, we think, 
would contend that he would not have 
been bound by such a contract. His duty 
as an officer was a plain one ; he had but 
to pursue the directions of his writ with- 
out undertaking either to sell or deliver 
what was not in his possession. Doubt- 
less he would have so done but for the 
fact that he had previously and unwar- 
rantably intermeddled with the property, 
and made himself personally liable there- 
for by loaning it to an operator on the 
Booth farm . Herein is found not only the 
reason, but the consideration for this anom- 
alous contract. By this arrangement with 
a purchaser at his sale, the sheriff relieved 
himself from the undoubted obligation 
which he was under, to the plaintiff in the 
writ, to account for the casing which he 
had disposed of. If, then, this contract 
was made for his own benefit, why was 
it not personal, and why cannot it be en- 
forced as such ? We have as yet heard no 
reason which ought to induce us to adopt 
a contrary conclusion, and we thereiore 
cannot agree to sustain the second and 
fourth assignments of the plaintiff in error. 

Of the two remaining exceptions little 
need be said, as they are of no conse- 
quence. The writ of inj unction , or prohi- 
bition, was properly admitted for the pur-- 
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pose proposed, the contradiction of the 
defendant. It was directed to the sheriff 
and by him executed, and it might &irly 
be presumed that he knew its contents. 
In fact, however, an inspection of the 
paper shows it to have been of so little 
account as a matter of evidence that we 
may well wonder why its admission was 
thought worthy of an exception. 

As to the ruling out of the parol proof 
of the contents of the advertisements, we 
may, as an abstract proposition, admit 
that that action of the court was wrong ; 
nevertheless, as we cannot see how evi- 
dence of that kind could affect the case 
in any way, we will not consent to reverse 
on a wordiless abstraction, and this the 
rather as the defendant successfully op- 
posed the introduction of the very same 
kind of evidence on part of the plaintiff. 
The preceding acts of Dunkle as sheriff 
had really little or nothing to do with the 
main point of the case ; the point on which 
alone it turned, the fact of their having 
been a personal contract at the time of the 
sale, by which he undertook to deliver the 
property to the plaintiff. Upon the ques- 
tion of that contract the character of the 
advertisements could have no effect; hence 
their admission or rejection was alike un- 
important. 

The judgment is affirmed. 



COMMON FLSAS. 

C p. of Luxume County 

Mulligan v. Knickerbocker Ice Co. 

Where the tranicript it in other respects regular, and 
there has been a trial on the merits, andthe judgment is 
less than one hundred dollars, and the process shows that 
the damages claimed were less than one hundred dollarb, 
the court will not reverse because the amount of the 
claim is not set out on the transcript. 

Certiorari, 

The opinion of the court was delivered 
April i6, 1883, by 

Rice, P. J. — ^The exceptions to this re- 
cord were filed nine days before the ar- 
gument court in November, 1882, instead 
often, as strictly required by the rule of 
court. But the third argument court has 
been reached, and it is now too late to 
move, for the first time, to have the excep- 
tions dismissed because they were filed a 
day too late. 

The jurisdiction of a justice of the peace 
is determined, in an action of trespass or 
of trover, by the amount of the damages 
alleged to have been sustained, or the 
value of the property claimed, and not by 
the amount of the judgment But where 



the transcript is in other respects regular, 
and the summons shows that the damages 
alleged to have sustained are less than one 
hundred dollars, and there has been a trial 
on the merits, and the judgment entered 
is for less than one hundred dollars, the 
failure to set out the amount of the claim 
on the transcript does not seem to us to 
be such a material irregularity as to war- 
rant a reversal on certiorari. The case 
seems to be ruled by Miller v. Savage (2 
IrUz. I^. Reg. 191). As to the authority 
for referring to the summons, we refer to 
Irloyd V. Sayer, (No. 205, October term, 
1882, Mss.) 
The proceedings are affirmed. 



C. p. of Luxume Countj 

Miller v. Miller. 

Divorce — Alimony pendente lite — Counsel 
Fees. 

I . The wife petitioned for divorce on the ground of de- 
sertion ; the husband's answer simply denied the allega- 
tion of the petition ; Hbld, that she was entitled tu a 
reasonable allowance for counsel fees, etc. 

3. A woman who is living in a state of adultery has no 
claim upon her hunband for support, and where this is 
shown 61early the court will refuse on application for 
alimony pendente lite. 

Rule to show cause why the respon- 
dent shall not pay the libellant a reason- 
able sum to provide an attorney and pro- 
cure witnesses in her cause, and to main- 
tain and support her cul litem. 

November 27, 1882. Rice, P. J. We 
conclude, after a careful consideration of 
the evidence taken on this rule, that the ap- 
plication for alimony pendente lite ought to 
be refused. A woman who is living in a 
state of adultery has no claim upon her 
husband for support, and where this is 
clearly shown the court will, in the exer- 
cise of their discretion, refuse an applica- 
tion of this nature. The reasons for this 
rule are forcibly stated by Thayer, P. J., 
in Stock V. Stock (11 Phila. 324.) 

The request for an allowance for coun- 
sel fees rest on a diflFerent basis. The 
answer of the respondent does not charge 
adultery against the libellant, and to meet 
the issue, as the respondent has seen fit to 
present it, she it entitled to a reasonable 
allowance to pay counsel and to procure 
the attendance of witnesses. 

The application for alimony pendente 
lite is refused, but it is ordered that the 
respondent, within twenty days from this 
date, pay to the libellant, or to her attor- 
ney of record, the sum of twenty dollars 
as counsel fees, and the sum of five dollars 
to procure the atte^dgnce of witnesses. 
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SUFBEHE COUBT. 



Buehler's Appeal. 

In a proviso to his will a testatur directs the manner in 
which the net share of each child shall be ascertained.— 
Aflerwards he revokes the bequest to R., a> contained in 
two sentences of his will quoted bv him m his codicil, but 
carefully avoids changing or an nulling the mode in which 
the share of each child is to be ascertained. He then 
gives the share of his son R. to his son's wife. Held. 
(reversing the court below), that the share to which R.'s 
wife was cutitleH to use the share which R. would have 
taken if his wife had not been substituted as a legatee 
in his stead. 

Appeal from the Orphans' Court of 
Montgomery county. 

October 2,1882. Sterrett , J . After 
providing for the payments of his debts 
and bequeathing a portion of his estate to 
his widow, the testator, Martin Buehler, 
directed the residue of his estate to be 
equally divided among his children, of 
whom Robert M. Buehler was one, with 
this proviso, **that there shall be deducted 
from the share of each of my children, to 
whom I have made any advances, the 
amount of such advances." He after- 
wards revoked the devise to his son Rob- 
ert by the following clause in the codicil, 
viz : **I do hereby revoke the devise to 
my son, Robert M. Buehler, in my said 
will contained and set forth in the follow- 
ing words, so far as they affect my said 
son, to wit: **And the rest, residue and 
remainder of my whole estate, real and 
personal, I give, devise and bequeath to 
such of my children as may be living at 
the time of my decease. I do hereby 
give, devise and bequeath the shares of my 
sons in my estates to them respectively, 
their heirs, executors, administrators and 
assigns forever. ' * In the same connection 
he disposed of the share which Robert 
would otherwise have taken under the 
will as follows, viz: **And I do hereby 
give, devise and bequeath the share of my 
said son unto my daughter-in-law Mary, 
the wife of my said son, Robert M. Bueh- 
ler, to her and here," etc. The question 
is whether, under this devise of Robert's 
share to his wife, she is entitled to a ftiU 
share of the estate, unaffected by advance- 
ments made to him by the testator in his 
lifetime, or whether in ascertaining her 
distributive share the advancements so 
made are to be deducted as directed in the 
proviso above quoted. 

The learned auditor found that the ad- 
vancements to Robert was in excess of a 
ftiU share in theftmd for distribution, and 



under his construction of the will and 
codicil thereto he refiised to distribute any- 
thing to Robert's wife, holding that she 
was substituted as legatee in place of her 
husband, and thus occupied the same 
position he would have done if the codicil 
had not been executed. The learned 
judge of the Orphans' Court adopted the 
opposite view of the question, and held 
that her interest as legatee was unaffected 
by the proviso in relation to advance- 
ments. 

The question thus presented is a very 
narrow one, and must be determined by 
the expressed intention of the testator as 
disclosed by his will . In the proviso above 
quoted he directs the manner in which 
the net share of each child shall be ascer- 
tained. He afterwards revokes the be- 
quest to Robert as contained in the two 
sentences of his will quoted by him in the 
codicil ; but he carefully avoids changing 
or annulling the mode in which the share 
of each child is to be ascertained. He 
then gives the share of his son Robert to 
his daughter-in-law. 

What then is the share of Robert that 
is thus taken from him and given to his 
wife ? It is the share that he would be 
entitled to if his wife had not been substi- 
tuted as a legatee in his stead, and that is 
to be ascertained in the mode pointed out 
by the will. It follows that the firet re- 
port of the learned auditor was correct, 
and should have been confirmed. 

Decree revereed at the cost of the ap- 
pellees, and it is ordered that the record 
be remitted with instructions to distribute 
the fund according to the original report 
of the auditor. 



OBPEANS' COUBT. 



O. C. of Lancaster County. 

The Seventh-Day Baptists, of Ephrata, 
Lancaster Co. 

Trustees — Mode of conducting Elections — 
Usage. 

Where the charter ol incorporation of a religioat soci- 
ety contains nothing as to the mode of condiicting elec- 
tion of trustees, and there are no by-laws of the society 
regulating the same former usage and practice becomes 
the law in such cases. 

The following is a short history of a 
legal contest, of which the following opin- 
ion forms a part. 

The Society of Seventh-day Baptists of 
Ephrata, in Lancaster county, was incor- 
porated by Act of Assembly approved the 
2 1 St day of February, 1814. Thisactpro- 
ivded, inter alia, for tljej^^|i(]^of seven > 
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trustees, who were **to be elected on the 
first Monday of January in every fourth 
year after the passage of this Act, at the 
town of Ephrata, in the county of Lan- 
caster. * ' An Act of Assembly was passed 
on the loth day of February, 1865, reduc- 
ing the number of trustees from seven to 
three. The society, being possessed of 
considerable real estate in and around the 
town of Ephrata, it has become quite 
wealthy by reason of an increased revenue 
in the way of rents, the value of the real 
estate being greatly enhanced by the con- 
struction of the Reading and Columbia 
Railroad and the improvements in the 
town of Ephrata resulting therefrom . The 
government of the society was peaceable 
and harmonious until the year 1879, when 
an election was held which has caused a 
division in the society ever since. The 6th 
day of January, 1879, being the regular 
and appointed time for holding the quad- 
rennial election, notice was posted on the 
* *Saal* ' or meeting-house, that on that day 
between the hours of 12 m. and 4 p. m. 
an election would be held for trustees, of 
the Seventh day Baptists. Some of the 
members, dissatisfied with the manage- 
ment of the society, resolved on the elec- 
tion of a new board of trustees, and, as a 
result, two sets of trustees, of three each, 
were returned as elected. 

On the 1 8th of January, 1879, both sets 
claiming to have been legally elected pre- 
sented to the Orphans Court, as required by 
the charter, the election returns with cer- 
tificates attached , together with their bonds 
prepared, asking for the approval of the 
same. The Court, after testimony taken 
and read, declined to approve either of the 
bonds. Judge Patterson delivered the opin- 
ion, but suggested that an election be held 
to elect trustees to fill the vacancy occas- 
ioned by any incompetency of any of the 
trustees to act. Whereupon notice was 
posted for the election to be held on the 
7th day of July , 1 879, where William Mad- 
lem, Lorenz Nolde and Jacob S. Spang- 
ler, were returned as elected. 

The newly elected trustees filed their 
bond with sureties and asked the Court to 
approve the same. Testimony was taken 
and read on the argument after which 
Judge Patterson delivered an opinion ap- 
proving the bond. Judge Livingston dis- 
sented and objected to the approval of the 
bond. 

The new board of trustees not getting 
control of the property, filed a bill in equity 
praying that the defendants be enjoined 



and restrained from taking part in any way 
in the management of the property, &c., 
of the society. A master was appointed 
to take testimony and report, whereupon 
he dismissed the bill of complaint. The 
Court, upon exceptions to the master's re- 
port, sustained the exceptions and made 
the injunction perpetual . Judge Patter- 
son delivered the opinion, Judge Living- 
ston dissenting. 

This decree was made May 6th, 1882. 
January 2, 1883, being the day for the 
regular-election of trustees, as provided by 
the charter, two sets, one being Lorenz 
Nolde, William Madlemand Henry Sheaf- 
fer, and the other A. F. Madlem, J. J. 2^- 
fass and T. Konigmacher, were returned, 
who at the same time filed their bonds, 
asking the Court to approve the same, 
whereupon the following opinion is : 

May 2, 1882. Patterson, A. L. J. — 
In the matter of the bonds filed in said 
Court and asking said Court to approve 
the same. One filed January 2, 1883. — 
One filed January 3, 1883. 

The Court, on inspection of the said 
bonds and the return of the minutes of 
election of trustees by the said religious 
society of **The Seventh-day Baptists,*' 
discovered that the members of the said 
religious society met in the **Saal.'* the 
house of worship of said society, on the 
ist day of January, 1883, and held elec- 
tions for trustees. By the 2d section of 
the Act of Assembly incorporating said 
society, it is provided '*that the trustees 
shall be elected on the first Monday of 
January in every fourth year after the 
passing of said Act. That January last 
of 1883 wasthefirst Monday of said month, 
was the end of the term of office of the 
former trustees, and the time at which, 
under the charter, a new board of trustees 
had to be elected. 

This religious society has not been 
united or harmonious among its members 
for some years past but it is distracted by 
unhappy fueds. Hence there were two 
distinct elections held by the members of 
said society, on the said ist Monday of 
January last, at the same place. 

An Act of Assembly passed subse- 
quently to the original Act of incorpora- 
tion, reduced the number of trustees from 
seven (the number in the original Act) to 
three and therefore but three such officers 
can be elected to manage the business of 
the society. 

But instead of three persons having 
been returned as trust^^^^jvT?!^^^ 
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there are six persons so returned — each of 
the two divisions of the members of said 
society having met and elected three trus- 
tees, and each set have filed their bond in 
this Court and ask that they be approved. 
The aforesaid subsequent Act amending 
the act of incorporation, and passed and 
approved the loth day of February, A. D. 
1865, provides that the three trustees 
elected, '* before entering upon the duties 
of their office shall respectively give bond 
with sureties to be approved by the Or- 
phans' Court of Lancaster county, for the 
&ithful performance of the trust, &c. 

In order to conserve the welfare and 
best interests of the said religious society, 
it manifestly becomes the duty of the 
Court to take action in the premises — ^to 
approve the bond of one set of trustees. 
Without such approval neither sect, ac- 
cording to the provisions of the Act just 
quoted, can enter upon the duties of their 
office. Necessity dictates that there 
should be a board of trustees to manage 
the business of the society . The property 
of the society consists of real and person^ 
estate — ^the real estate of several tracts of 
land and tenements ; leases of the same to 
be made, rents collected, the **Saal,** the 
houses occupied by the members of the 
society for worship, must be kept in order 
and opened and closed in order to accom- 
modate the worshippers, and the funds 
and profits of the real estate of the society, 
when collected, to be appropriated, as the 
Act of incorporation directs, to **provide 
for the comfortable support and maintan- 
ance of the in-door members of the society 
and the aged . The duties of the trustees , 
if properly performed, are onerous and 
impose great responsibility, and cannot 
safely be postponed. 

The question then arises which set of 
trustees, returned to this Court, should 
have their bond approved. It is not dis- 
puted that the bonds filed by each set of 
trustees are both ample and the sureties on 
both are abundantly responsible . Which 
bond should the Court approve? The 
bond filed in this Court January 3d, 1883, 
by Lorenz Nolde, Wm. Madlam and Hen- 
ry Sheaffer as trustees is ample . We find , 
on inspection of the election returns filed 
in this Court, that the said three persons 
received the votes of twenty-four of the 
members of said society for the office of 
trustee, a majority of all the votes cast by 
the members of the society for candidates 
for that office ; find that due notice of the 
time and place of holding the election, at 



which the above three persons were elect- 
ed, was given, namely, a written notice of 
time and place, signed by the president of 
the board of trustees, posted on the door 
of the **Saal,** and a copy thereof placed 
on a post inside of the **Saal.** That was 
the mode of notice adopted by the long 
usage of the society. It being a religious 
society, and its Act of incorporation being 
silent as to the mode of conducting elec- 
tions of trustees, and the corporation not 
having by by-laws directed the manner of 
elections, usage became the law : 8 Harris 
484, Joker V, Commonwealth. The said 
notice was signed too, by the president of 
the board of trustees in office and in pos- 
session of the property of the society. — 
The meeting thus called organized at 1 1 >^ 
o'clock, according to the notice given and 
according to the usage of the society, by 
electing a judge, inspector and clerk, as 
officers of the election, and thus organiz- 
ed, cast twenty-four votes for the said three 
persons, to wit : Lorenz Nolde, Wm. Mad- 
lam and Henry Sheafier as trustees, and 
they are returned as trustees, duly elect- 
ed, of the said society, and as it appears 
by a majority of all the votes cast by the 
members of said society for trustees — 
Said three persons have, therefore, the 
prima facie written title to the office, 
and can be set aside only by a contest in 
the forms prescribed by law: 11 Wri^t 
296, Kerr v. Trego. The Court, therrfoie 
will and does hereby decree an approval 
of the said bond filed January 3d, 1883 in 
the Orphans* Court. 

The bond filed January 2d, 1883, by A. 
P. Madlam, Jas. J. R. ZerfSais and T. Kon- 
ingmaher, as trustees, is not approved by 
this Court, for by an inspection of the 
election returns filed in this Court, Janu- 
ary 15th, 1883, that the said three persons 
received but seventeen votes of the mem- 
bers of said society for the office of trus- 
tee, not being a majority of all the votes 
cast for candidates for that office. We 
find also that the members who cast the 
said seventeen votes met and organized 
after 12 o'clock, noon, in the **Sa2l** and 
then held their election as aforesaid ; that 
when the said seventeen members met 
and organized and cast their votes, the 
meeting called according to the usage of 
the society as aforesaid, at ii>^ o'clock, 
had organized and were receiving votes, 
and its officers w«:e qualified to hold the 
election, having maintained the forms of 
organization according to the laws and 
usage of the society. The meeting of the ' 
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seventeen members and second organiza- 
tion was entirely irregular and without 
authority of law or usage, and of course 
its return and certificate of election was 
absolutely null and without effect : 8 Har- 
ris 484, Joker V, Com. The said last three 
persons were not legally elected and their 
bond should not be approved. 

The conclusion of the Court, as herein- 
before expressed, does not affect the rights 
— the right of title to the ofl&ce of trustee. 
In this proceeding, the title to that ofl&ce 
cannot be determine . That right can only 
be determined by quo warranto, the mode 
prescribed by law, and if the three per- 
sons who are prevented, by the non-ap- 
proval of their bond from entering upon 
the duties of the oflSce of trustee, think 
they are injured, they can evoke the reme- 
dy suggested. 

[Judge Livingston dissents, and obr 
jects to the approval of Nolde et al. bond.] 



Supreme Court Proceedrngs. 

The seven Supreme Court Justices 
possess an au3ture and dignified mien, and 
many a neophyte trembles and stammers 
in bis iwiti^l effort, but soon discovers that 
they are more benignant than they look. 
.J Until a year or two ago, it was the cus- 
t<9n^:^.j^e. Judges to ply the attorneys 
wi^UiiWcba succession of enfilading inter- 
rogatories and hypothetical legal proposi- 
tlqmiA, whereby the most learned and ac- 
^^iplisbed lawyers would sometimes be 
embarrassed and discomfited . One of the 
ablest of our bar (now deceased) when a 
clinching and unanswerable legal point 
was put. to him, would elude it by stating 
that he would come to it presently, but he 
always took his seat without coming to it. 
Another when in this predicament usually 
got his thumb under his suspenders and 
jerked and pulled until relief was afforded 
by a cessation of the judicial bombard- 
Bl^t. . Another however got his revenge 
by talking so long and tediously that eve- 
ry Judge left his seat except the Chief 
Justice, and hecouldn't without adjourn- 
ing the Court. It is needless to say the 
long-winded attorney lost his case. 

As soon as the argument of a case is 
concluded, the Chief Justice calls the next 
case on the printed list. The printed pa- 
per books of both sides are handed to the 
Judges who hastily persue them so as to 
get an inkling of the points in controver- 
sy, when the Chief Justice sings out, **who 
opens this case ? ' ' The counsel for plain- 



tiff in error or appellant then rises before 
the seven august judicial dignitaries who 
all scrutinize him as if searching to dis- 
cover from what species of the animal 
creation he descended . The counsel gen- 
erally begins with an abbreviated history 
of the case, after which he dives into the 
whirlpool of law in which, when in an 
uphill contest, he flounders until his allot- 
ted time expires. If of a vain self-confi- 
dent and inflated nature, he sits down 
wreathed in smiles at the recondite legal 
lore he has flung into the presumed vacant 
places in the judicial craniums. His im- 
perturbable spirit is not shocked at the 
fact that after he has fanfaroneded but a 
few minutes, the Justices put their heads 
together nonchanantly, or seriously dis- 
cuss the question at issue, and pay 
about as much attention to the remainder 
of his argument as.if it was the product 
of an automatic fog horn , Since the Court 
has ceased asking questions of the attor- 
neys, the self-sutficient lawyer is safe in 
his comtemplations pf how much law he 
taught the Court and of his own legal prO' 
fiindity and perfection. If an attorney 
becomes offended when the justices hold 
their pow-wows, and stops to reclaim 
their attention, the Chief Justice orders 
him to proceed, saying that they are lis- 
tening to his argument but immediately 
thereafter relapse into their wanton prac- 
tice. In the Supreme Court there is no 
inspiration for the orator who is depend- 
ent for his flights upon the plaudit or 
melted attention of his hearers. Seven 
statues could not be colder or more earless. 
That they care little for oral argument is 
evidenced by these unmistakable mani- 
festations. After the adjournment of the 
Court at 3 P. M., the justices repair to 
their respective homes in the city — where 
the printed arguments are pondered over ; 
and when in subsequent consultation a 
decision is arrived at, the Chief Justice 
designates one of their number to write 
the opinion. The Supreme Court of late 
years sticks less to the bark than formerly. 
Very often an attorney is certain of win- 
ning an unjust cause on the ground that 
the previous rulings of the Court are in 
opposition to his side of the case. But 
every case has its distinguishing feature, 
and that feature may make his cause in- 
equitable; and unmeritorious. In such 
cases the. Supreme Court rightly tramps 
down technicalities and overrides prece- 
dent in order that it may reach substantial 
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SUFBIUB OOUBT. 



Spangler vs. The Pennsylvania Mutual Aid 
Society. 

Insurance — Construction of Act of April 
8, 1868. 

Suit may be brought in the countv where the tubject of 
the ri«k insured against was domiciled or located, and 
the summons may be werved on the company in any 
other county of the Commonwealth in the manner pro- 
vided by the original Act of April S4th, 1857. 

Error to the Court of Common Pleas 
of York county. 

The action is covenant, brought on the 
second day of August, 1881, to 41 Octo- 
ber Term, 188 1 , on a certificate of mem- 
bership issued by, and under the corporate 
seal of defendant in error, returnable on 
the first Monday of September, 1881. — 
The praecipe directed the summons to be 
directed to the Sherifi" of Dauphin Co., 
Pa., where the defendant in error had its 
home office. The summons was sent to 
said Sheriff, who made the following re- 
turn: '* 188 1, August 8th, served person- 
ally on W. S. Rutherford, President, and 
J. F. Eaton, Secretary, of the Pennsylva- 
nia Mutual Aid Society, defendant, and 
gave to each of them a true and attested 
copy of this writ, and made known the 
contents. So answers A. Reel, Sheriff. — 
Sworn and affirmed before me. E. B. 
Mitchell, Prothonotary Court of Common 
Pleas of Dauphin County. * ' Immediately 
after said service, Messrs. Cochran and 
Hay appeared ''de bene esse for the pur- 
pose of moving to set aside service of 
summons in this case. * ' August 24, 1881 , 
narr and copy of policy of insurance in 
suit, &c. , filed. On the 9th of September, 
1 88 1, the following petition under the 
corporate seal of the defendant was filed : 
To the Honorable vthe Judges of the said 
Court:— 

The petition of J. F. Eaton respectftdly 
represents that he is secretary of the 
above named defendant; that said de- 
fendant is a corporation created for bene- 



ficial and protective purposes, and accord- 
ing to terms of charter located at Harris- 
burg, in the county of Dauphin, Penna.; 
thet said defendant, as your petitioner is 
advised and claims, is not a Life Insurance 
Company, within the meaning of the 
statute regulating service of process upon 
such companies, but that said defendant 
can be served with process only under the 
statutes regulating service of process upon 
corporations, generally, that the summons 
in this case has not been served in accord- 
ance with said statutes. He therefore 
asks that a rule be granted to show cause 
why the service of the said summons 
should not be set aside and vacated, and 
he will ever pray, &c. J. F. Eaton. 

Sworn to and subscribed before me this 
8th day of September, 1881. 

S. W. Fleming, Notary Public. 

On this the court granted a rule to 
show cause why service of summons 
should not be set aside, returnable the 
second Monday of October, 1881 . At the 
December Argument Court said rule was 
argued, and on December 19th, 1881, the 
rule to show cause why service of sum- 
mons should not be set aside was made 
absolute. By the Court. Thereupon an 
alias summons was issued to No. 70 Jan- 
uary Term, 1882, and served upon the 
local and duly authorized agents of the 
defendant in error in York. A motion 
was entered to set sside this service, and 
upon the argument of the motion the rule 
was made absolute. 

October 4, 1882. Sterrbtt, J. The 
single question involved in this conten- 
tion is the construction of the supplement 
of April 8th, 1868, declaring that all pro- 
visions of the Act of April 24, 1857, '^^ 
lating to insurance companies, shall apply 
to life and accident insurance companies. 
The same question was before us in Quinn 
z;. .The Fidelity Beneficial Society: 4 
York Legal Record, p. 33. It is here 
held that suit may be brought in the coun- 
ty where the subject of the risk insured 
against was domiciled^^^i^l^^Q^^g^e 
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summons may be served on the company 
in any other county of the Common- 
wealth, in the manner provided by the 
original Act. It appears by the declara- 
tion that the insurance was effected in 
York county , and Elizabeth Schlagenhaft, 
the subject of the risk, died there. The 
court of that county therefore had juris- 
diction of the cause of action, and there 
was error in setting aside the service of 
the summons. 

Decree reversed and procedendo awarded , 
E. W. Spangler and W, C, Chapman^ 
Esqs,, for plaintiff in error. 

Messrs, Cochran & Hay^ for defendant 
in error. 



Quinn vs. The Fidelity Beneficial Society. 

Practue — Acts of April 24, 1857 and 



1868. 



Suit may be brought in the countv where the tubriect of 
the risk insured against was domiciled or located, and 
the summons may be served on the company in an v other 
county of the Commonwealth in the manner provided by 
the original Act of April S4th, 1857. 

Error to the Court of Common Pleas 
of Schuylkill county. 

This was an action of debt to recover 
on a policy of insurance or certificate of 
membership issued to Patrick Quinn by 
the Fidelity Beneficial Society, assuring 
the life of Francis Quinn, the plaintiff^s 
father, in the sum of $2000. The plaintiff 
resided in Schuylkill county, and the cor- 
poration defendant was located in Lancas- 
ter county. The writ was directed to and 
served by the sheriff of Lancaster county 
tmder the provisions of the Act of April 
24th, 1857, <^^ ^^ supplement thereto of 
April 8th, 1868, by virtue of which the 
plaintiff claimed to have a right to bring 
suit in Schuylkill county against the de- 
fendant. After service and return of the 
writ the defendant obtained a rule to show 
cause why the proceeding should not be 
set aside for matters of record, and this 
rule was made absolute by the court. — 
Exception was taken by the plaintiff to 
the ruling of the court and writ of error 
taken, assigning the ruling of the court as 
error. 



October 2, 1882. Sterrbtt, J. In 
addition to the remedies thereto provided 
by law the Act of April 24th, 1857, Pnrd- 
802, pi. 53, declares it shall be lawful for 
any one who may have a cause of action 
against an insurance company, *'to bring 
suit in any county where the property in- 
sured may be located, and to direct any 
process to the sheriff of either of the 
counties of this Commonwealth,*' etc. — 
Prior to the passage of that Act, the class 
of suitors, intended to be benefitted there- 
by, was obliged to seek redress in the 
courts of the county where the insurance 
companies might be located. This was 
generally attended with great inconveni- 
ence and expense in procuring testimony 
and securing the attendance of witnesses 
at points very often remote from their 
homes and the locality of this loss. In 
view of these and other considerations, 
and for the purpose of providing a suita- 
ble remedy, the Act of 1857 was doubt- 
less passed ; but, the language employed 
did not clearly include life and accident 
insurance companies, both of which were 
equally within the mischief that required 
a remedy, and hence the supplement of 
April 8th, 1868, P. L. 70, was passed, de- 
claring that all the provisions of the for- 
mer Act **shall apply to life and accident 
insurance companies.'* 

While the legislative intention is not as 
clearly expressed as it might have been , we 
have no doubt the supplement was intend- 
ed to authorize suits to be brought against 
life and accident insurance companies to 
the county where the person insured re- 
sided ; where the subject of the risk in- 
sured against was domiciled or located. — 
A consideration of the reasons which 
evidently prompted its enactment also 
tends to sustain this view of the supple- 
ment. If it is not susceptible of that con- 
struction it is utterly nugatory and mean- 
ingless. Such a conclusion would not 
harmonize with the principle that every 
statute should be so construed as to give 
it operation, if t^e.^lag^uage will permit. 
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A remedial statute, such as this supple- 
ment evidently is, should receive a liberal 
interpretation in advancement of the 
remedy contemplated. 

In view of these considerations, we are 
of opinion that the learned court erred in 
making the order complained of. 

Decree reversed and procedendo award- 
ed. 



Bowersox's Appeal. 

Decedent's Estates — Right of Widow to 
Administer, 

The Act of Ajaembly giving: the widow the preferred 
right to administer on the estate of her deceased hus- 
tMod, has not made an imperfect or defective education 
a legal disqualification. 

A knowledge of the value of property, and the practi- 
cal business transactions of lire are sufficient to satisfy 
the requirements of the statute. 

Appeal from the decree of the Orphans* 
Court of the cotmty of Snyder. 

October 2, 1882. Mbrcur, J. John 
Bowersox died intestate. The Register 
granted letters of administration on his 
estate to the appellants, one of whom is a 
son, and the other a brother of the intes- 
tate. Susannah Bowersox claiming to be 
the widow of the decedent, and the right 
to administer on his estate, appealed to 
the Orphans* Court. After hearing the 
court vacated the letters issued to the ap- 
pellants, and ordered that letters be issued 
to Susannah Bowersox. Two objections 
are made to the conclusions of the court, 
one to finding here to be the widow of the 
decedent, the other to deciding that she 
was a proper person to be entrusted with 
the management of the estate. We have 
carefully examined the evidence. We 
think it amply su£Scient to justify the 
court in finding that ^e had been mar- 
ried to John Bowersox. Not only was 
there positive evidence ol the feet of their 
marriage ; but they undoubtedly lived to- 
gether for some twenty years ; and the 
clear weight of evidence shows, as hus- 
band and wife during all that time. The 
apparent desire not to make the marriage 
generally known, is accounted for by the 
feet that all right to her former husband's 



property terminated when she ceased to 
be his widow. 

The eflfort to prove her an improper 
person clearly failed. It is true she is 
rather illiterate. She cannot write. She 
cannot read printing unless it be in Ger- 
man. She had not a business education. 
In this respect she is like a large majority 
of the widows in this Commonwealth. — 
The Act of Assembly giving the widow 
the preferred right to administer on the 
estate of her deceased husband, has not 
made an imperfect or defective education 
a legal disqualification. A good mind 
find sound judgment ; a knowledge of the 
values of property, and of the practical 
business transactions of life, are sufiBcient 
to satisfy the requirements of the statute. 
All these the appellee has. They will 
enable her to select competent assistants 
and able advisers. This will secure an 
efficient and faithful discharge of the trust. 

It is further claimed, inasmuch as she 
has no separate property, that she comes 
within the prohibition declared in Com- 
propst's Appeal, 9 Casey 537 ^ by reason 
of insolvency. This is a misapprehension 
of the meaning of insolvency. It is not 
the mere absence of property liable to 
seizure on execution. It is the owing of 
debts in excess of the value of his tangi- 
ble property. If he owes no debt he is 
not insolvent although he may have 
no such property. A young mechanic or 
laborer out of debt, just starting for him- 
self, with no property but his knowledge, 
brawny arm, and energetic will, is not in- 
solvent. Nor is one without visible prop- 
erty, owing no debt, who has acquired a 
learned profession, which he is about to 
follow. In all these cases, each may by 
industry, labor and economy, pay his way 
and contract no debts. Without debts 
there can be no insolvency. Poverty and 
insolvency are not synon3rmous terms. 

The evidence in the present case does 
not show the appellee to owe a single 
dollar. If anything remains of her hus- 
band 's estate after pa3ring his debts, she 
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will have property. That will be in addi- 
tion to the nndoubted secnrity which she 
must give before the letters are issued to 
her. 

Decree affirmed and appeal dismissed 
at the costs of the appellants. 



OSPEANS' COUBT. 



O. C. of 



Allegheny County. 



Ward's Estate. 



If a female under the age of twelve yean enters into a 
marriage contract and ratifies it after she arrives at tha| 
age, it is binding upon her. 

The powers of the register's court are now vested in 
the Orphan's Court, and when letters of administration 
are revoked by it, it should direct to whom the new 
letters should issue. 

Appeal from the decision of the register 
granting letters of administration to Ru- 
fena J. Ward as the widow of the dece- 
dent. 

April 19, 1883. OvBR, J. The appel- 
lant alleges that Rufena J. Ward, to whom 
the register issued letters of administra- 
tion on the estate of M. B. Ward, deceas- 
ed, as his widow, is not the widow of the 
decedent, and claims therefore that the 
letters should be revoked. It is conceded 
by the appellee that prior to her marriage 
to the decedent she was married to Will- 
iam Randolph, who is still living : but she 
alleges that at the time ceremony was per- 
formed she was under the age of twelve 
years, that she never cohabited nor lived 
with him as his wife, and that the marriage 
was therefore void, and her subsequent 
marriage to M. B. Ward valid. 

The burden of proof is upon the ap- 
pellee to show that her marriage with 
Randolph was void. She has failed to do 
so, but on the contrary, there can be but 
little doubt from the evidence that she 
was over the age of twelve years when 
the ceremony was performed, and there- 
fore capable of entering into a valid mar- 
riage contract. But even if this were not 
the case, there is very satis&ctory evidence 



that she cohabited with Randolph after 
she arrived, according to her own testi- 
mony at the age of twelve years, which 
would be a sufficient ratification of the 
marriage to make it binding. It follows, 
then, that the subsequent marriage of the 
appellee to M. B. W^d was void, and that 
the letters issued to her must be revoked. 

The question then arises as to whether 
this court should direct to whom new 
letters shall issue or only revoke the letters, 
leaving the register to appoint another 
administrator. 

The 31st section of the Act of the 15th 
of March, 1832, Purd. Dig. 1255, provides 
that appeals may be taken from the judi- 
cial acts of the register to the register's 
court, and the 39th section, that such 
courts * 'may and shall do all such judicial 
acts in all matters lawfully brought before 
them as belong and of right ought to be- 
long to the office of said register.*' The 
powers and jurisdiction conferred by these 
sections are in substance the same as by 
Act of 7th of June, 181 2 : Hood on 
Ex'rs, p. 473 ; under which it was held in 
Stoever v. Ludwig, 4 S. & R. 201, that 
when letters were revoked by the regis- 
ter's court, it should direct to whom new 
letters should issue. And as by the 22d 
section of Article V, of the Constitution 
of 1874, register's courts are abolished and 
their powers and jurisdiction are vested in 
the Orphans' Court, it is clear that this 
court should direct to whom the new 
letters should issue. 

The appellant, under the intestate laws, 
is next of kin to the decedent, and is 
prima facie entitled to administer, and as 
there is no doubt as to his competency, 
the new letters must be issued to him. 
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SUPEEUB OOUBT. 
Fidelity Mutual Aid Association v. Leidig. 

MuituU Insurance — Admission of Policy 
without application — Death proofs. 

In a suit on apolicy of insunnce in • Mutual Aid Aaso- 
tiffprovc* 



„ „ ,^ part of 

the records of another case, which was now before the Su- 
preme Court. Hbld. affirminff the Court below, that the 
policy must be admitted in evidence, notwithstanding the 



s of the application. 
The President of the Association in a letter written to 



plaintiiPs attorney stated that they did not ''contest the 
daim, nor refuse to pay it up to this time, but prefer to 
await developments,*' and defer payment until another 



w ai v er of proof otherwise necessary. 

Error to the Court of Common Pleas of 
York County. 

On the trial of the case in the Court 
below, plaintiff offered in evidence the 
Certificate of Membership, proved notice 
on defendant to produce application, 
proved payment of assessments, death of 
insured and furnishing of death proofe, 
and also offered in evidence a letter from 
the President of the Association, which is 
given in the Court's charge. 

Defendant asked the Court for a com- 
pulsory non-suit, which was refused. 
Defendant then presented some points, 
which are given in the Court's charge. 

The Court below (Gibson, A. L. J.) 
charged the jury as follows : 

Gentlemen of the Jury : — ^This is an 
action of covenant brought by Susan Lei- 
dig against the Fidelity Mutual Aid Asso- 
ciation of Philadelphia. 

The plaintiff has produced in evidence 
the policy of insurance, under the terms, 
of which the association covenants to pay 
her $2,000 on the death of her husband. 
She has proved to you the payment of 
the assessment that was sent her for col- 
lection through their agent in this place, 
it having been the only one that was ever 
sent to her. The premium was paid at the 
time the application was made. She has 



also proved the death of her husband, and 
that she furnished death proof. 

It appears that the application and the 
death proofe had been offered in evidence 
in another suit brought by this same plain- 
tiff against the New Era Life Association 
of Philadelphia, and those papers were 
attached to that record, and are now in 
the Supreme Court That suit is still 
pending. 

Su£Scient has been shown, in our opin- 
ion by the plaintiff in this case, to entitle 
her to recover a verdict for the amount 
she claims. And as regards any formality 
of preliminary proofe, as they are called, 
or any other matters which might, under 
some circumstances, be necessary for a 
plaintiff to prove, in order to establish his 
claim, they are in our opinion to be dis- 
pensed with on account of an acknowledg- 
ment of this claim in the letter written by 
the President of this association to the 
counsel of the plaintiff. That letter is 
dated October 13, 1880, and reads as fol- 
lows: 

** Edward W. Spanngler, Esq., 

Attomey-at-Law, 

York, Pa. 

Dear Sir : — Your favor of yesterday re- 
ceived. In answer have to say that we 
have concluded to defer payment of the 
have concluded to defer payment of the 
Ludwig claim until the suits now pending 
vs. the Insurance Companies have been 
brought to final judgment ; if they be in 
favor of Mrs. Leidig, we will promptly 
and immediately pay the claim against 
our association, and for this purpose the 
assessment had been made in order that 
we may be able to do so. We neither 
contest the claim or refused to pay it up 
to this time, but prefer to await develop- 
ments. I understand the suit in the 
United States Court will come up this 
month. Yours truly, 

L. G. FOUSE, President. 

The plaintiff has nothing whatever to 
do with any question of abiding the event 
of another suit. There is no evidence of 
any agreement on the^gSlld?f@^g(e 
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abide such issue, nor is there any such 
offer in this case. It is an acknowledg- 
ment of a claim. We therefore instruct 
you, in the absence of any defence, either 
in law or in fact, that you render a verdict 
in favor of the plaintiff for $2,000.00 
with interest. 

But as matters of fact are to be submit- 
ted to the jury, there is evidence in this 
case, (in addition to the certificate) which 
has been given by the witnesses called 
upon the stand, and their credibility is to 
be determined by you. Unless you find 
anything in this case which effects their 
credibility, or an3rthing which in your 
opinion will require you to find other 
wise, then your verdict would be for the 
plaintiff for the amount, with interest 
firom July 3, 1880. If, however, on look- 
ing at the testimony of these witnesses, as 
you have heard them testify, you find any- 
thing to the contrary, your verdict will 
be for the defendant. 

The defendant has requested the Court 
to charge the jury as follows : 

I. That inasmuch as the certificate or 
policy of Insurance offered in evidence by 
the plaintiff shows upon its face as well 
as by Art. 18 firom the By-Laws on the 
back thereof, that the application of J. 
W. Leidig on which said certificate issued 
was expr^sly made part of the contract 
of insurance, and the plaintiff having 
neither given said application in evi- 
dence nor made any sufiBcient legal proof 
of its contents, their verdict must be for 
the defendant. 

Ans. We say to you in answer to this 
point that the certificate or the policy of 
Insurance was offered in evidence with- 
out objection, and that the application, 
which was given in evidence in another 
case and attached to the record now in 
the Supreme Court, was not produced 
here afler notice having been given to the 
defendant to produce the same, so that it 
might be put in evidence with the policy. ' 
This point is therefore refused. ; 



2. That inasmuch as the plaintiff has 
given no evidence, that good and satis- 
factory proof of the death of said Jacob 
W. Leidig was duly made and furnished 
to the satisfaction of the defendant, as set 
forth and avered in her declaration, and 
that as this is necessary to her right to 
recover, their verdict must be for defen- 
dant. 

Ans. We answer this point by saying 
that if you believe the witnesses, the death 
proofe required by the defendant were 
furnished them ; and as these death proo& 
after notice to the defendants were not 
produced here, and as it is shown they 
are part of the papers attached to the re- 
cord now in the Supreme Court, this point 
is refused. 

3. That the plaintiff has not shown that 
anything was due and payable at the 
time this suit was brought, there being no 
evidence to show that sixty days had been 
elapsed firom the date of the periodical 
mortality assessment first ensuing the 
death of said J. W. Leidig, or that any as- 
sessment was laid upon the approval of 
this loss, or that the loss itself was ap- 
proved, all of which was necessary to her 
right of recovery. 

Ans. The policy of insurance itself we 
say to you shows the amount due at the 
time this suit was brought, and if the sixty 
days had not ela^ised at that time, it would 
be a matter for the defendant to show and 
not the plaintiff ; and as regards the assess- 
ment upon the loss, I think that the letter 
of the President of this Company defen- 
dant is sufiScient ^nd will answer any ob- 
jection that may be made on that ground. 
This point is therefore refused. 

4. Thatunderthepleadings of this case 
the plaintiff is bound to prove to the satis- 
faction of the jury every material averment 
in her declaration , ' * that all the conditions 
and stipulations in said application of J. 
W. Leidig, and in the said instrument of 
writing mentioned, necessary to be com- 
plied with and performed according to 

the true intent and meaotng^of said cove- 
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nant were well and truly complied with 
and performed,*' and not having proved 
such compliance in every particular, she 
is not entitled to recover. 
Ans. This point is refused. 

5. Upon all the evidence offered in the 
case the verdict of the jury must be in fe- 
vor of the defendant. 

Ans This point is refosed. 

H, L. Fisher^ N. M, Wanner and W, 
S. Campbell far plaintiff in error. 

The admission of the policy, without 
the application, was error : 

I^ycoming Ins. Co. v. Sailer, 17 Smith 106. 

Plaintiff should have proved the exis- 
tence of the application : 

Wharton on Svidence, Section 141. 

And a search for it : 

Greenleaf on Evidence, 558. 

The declarations of the President were 
outside the scope of his authority, and 
therefore not binding on the defendant 
compcmy : 

Hackney v. Insurance Co., 4 Ban* 187. 

The death proofe were presented too 
late: 

Com. Ins. Co. v. Sennett, 5 Wright i6z. 
Klein v. Franklin Ins. Co., i Harris 247. 
Trask ▼. State Insurance Co., 5 Casey 198. 
Edward v. I^ycoming Mut. Ins. Co., 2% Smith 378. 
Beatly ▼. Same, 16 Smith 9. 

The President had no authority to waive 
death-proofs : 

Hackney v. Insurance Co., 4 Barr 187. 
Mitchell V. Insurance Co., i Smith 40a. 
Smith V. Insurance Co., 12 Harris, 325. 
Shaefer v. Mutual Ins. 8 Norris 301. 
Insurance Co. v. Perrine, 7 W. & 8. 348. 

E, W. Spangler and W, C,^ Chapman 
for defendants in error. 

The plaintiff could not offer the appli- 
cation in evidence, because the defendant 
refused to furnish it. 

The death proofe had been waived by 
the actions of the President, and the com- 
pany were bound by his declarations : 

Cass V. Railway Company, 30 P. P. Smith 36. 
Smith V. Farmers and Mechanics Ins. Co. 8 Norris 287 
EilenbeiKer ▼. Protective Mutual Ins. Co., 8 Norris 464 
Lycoming: Co. Mutual Ins Co. v. SchoUenberger, 8 
Wright 299. 



The question of * 'reasonable time' ' was 
for the jury : 

Coundn v. Penna. Ins. Ca, 10 Wright 333. 
Chandler v. Commerce Ins. Co., 7 Norris 423. 
Franklin Ins. Co. v. Updegrafif, 7 Wright 350. 

May 21, 1883. Per Curiam The 
plaintiff in error was duly notified to pro- 
duce the application. Failing to do so, 
there was no error in admitting the policy 
in evidence. The conduct of the presi- 
dent of the Association, as well as his dis- 
tinct and express admission and declara- 
tion in writing, were a waiver of the 
proofe otherwise necessary. As there 
was really no evidence establishing a de- 
fence, the jury were correctly instructed 
to find for the plaintiff below unless they 
discredited his witnesses. 

Judgment affirmed. 



OOHHON PLSAS. 



C. p. of 



I«ebanon County. 



Bettinger v. United Brethren Mutual 
Aid Society. 

Mutual Insurance — Assignment of Pol- 
icy — Insurable Interest, 

H., the beneficiary in a matual policy, assigned the 
same to third persons,|who had no insurable interest. — 



payment,] 

that he claimed the amount of the insurance as heir-at- 
law of the insured, and contested the assiniment on the 
)und of the assignees having no insurable interest, and 
... entire transaction being a speculation, and brought 
suit against the Association. Hbld, That H. was < ' 



groi 
the 

guit _^ , ^ 

ped from setting up such a claim, he' haMng entered into 
the arrangement of his own accord, and executed an 
assignment under seal to that effect. 

April 4, 1883. John B. McPherson, 
A. L. J. This case was tried before the 
Court without a Jury under the provision 
of the Act of 1874. From the evidence 
before us we find the following fistcts : 

I . On October 20, 1 875 , two certificates 
of membership or policies of insurance 
were taken out by Catharine Hettinger, in 
the defendant Society on her own life in 
favorof the plaintiff Joseph Hettinger, her 
husband, his heirs or assigns ; one certifi- 
cate or policy. No. 320 class 2, Division 
C. for $3000 and one. No. 621 class i, Di- 
vision B, for $2000. These policies or 
certificates are contracte of Hfe @\Hj-0gle 



40 



YORK LEGAL RECORD. 



2. On December 23, 1865, Joseph Het- 
tinger sold his interest in these policies to 
A. B. Baum and S. B. Lemberger, assign- 
ing No. 320 directly to them and No. 621 
in blank with an agreement that the blank 
might be filled up with the names of such 
person as would purchase .the policy firom 
Baum and Lemberger. The latter policy 
No. 621, was afterwards purchased by 
Daniel R. Speck and John H. Speck, and 
their names inserted in the blank. On 
July 14, 1877, Baum assigned his interest 
in policy No. 320, to Ephriam Borgner. 
The defendant had notice of these assign- 
ments and approved the same on January 
4, 1876, Februarys, 1876 and July 16, 1877 
respectively. 

3 . The plaintiff received from Baum and 
Lemberger $10, as consideration for his 
assignment of these policies. The assign- 
ments were not procured by fraud, but the 
assignees had no insurable interest in the 
life of Catharfiie Hettinger and the assign- 
ments were made for speculative purposes. 

4. The assignees paid to the Society the 
subsequent assessments and dues upon 
these policies as follows : on No. 320, the 
sum of $294.00 and on No. 621 the sum of 
$331.06. 

5. On June 19, 1887, Catharine Hettin- 
ger died . Proof of death was made by the 
assignees and approved by the Society on 
July 9, 1878. On July 19th, 1878, Joseph 
Hettinger by his attorney notified the 
Society that all insurance on the life of 
Catharine Hettinger was claimed by him- 
self and by her heirs and legal representa- 
tives, and that it should not pay to any 
one until the right thereto had been legally 
determined. 

6. On October 9, 1878, the Society paid 
to Lemberger and Borgner on policy No. 
320, the sum of $3000, less $90 for certain 
deductions, a total of $2910 and on the 
same date to Daniel and John Speck on 
policy No. 621 , the sum of $2000, less $75 
for certain deductions, a total of 1925. 

7. Subsequently in June, 1881, the 
plaintiff demanded payment of these poli- 



cies from the defendant, and upon its re- 
frisal to pay brought this suit. 

CONCLUSIONS OF LAW. 

Upon these facts the plaintiff claims to 
recover from the society the full amount 
of the policies referred to with interest, on 
the ground that his assignments were void , 
and that the defendant paid the money 
to the assignees after notice of his claim. 

It is evident that the plaintiff cannot be 
regarded with favor in a court of justice. 
He was a party to a speculation on the 
life of his wife, received money for his 
share in the transaction, permitted with- 
out objection the assignees to assume his 
obligations to the Society and to pay more 
than $600, in consequence thereof, and at- 
tempted to repudiate his contract only 
when there was no more money to pay, 
and there seemed to be a prospect of 
money to get. Or to state the case, in 
other words, having willingly, and for a 
consideration transferred the legal title to 
these policies and clothed the assignees 
with at least an apparent right to their 
proceeds, by virtue of which right and 
title they obtained from the Society the 
money it had agreed to pay, he now asks 
a court to declare his contract void not 
only as against the assignees but against 
the Society as well, and to say, that the 
latter was not justified in relying upon his 
contract under seal because he afterwards 
gave notice that he did not intend to stand 
by it. To succeed in such a claim, the 
plaintiff must call to his aid some rule of 
public policy or some rigid rule of law. 

We have not been referred to any rule 
of law which compels us to declare the as- 
signments void, and we are of opinion that 
the plaintiff cannot in this suit ask us to 
apply the rule of public policy which for 
bids wagering insurance on human life. 
It would not be proper to say, what the 
result of applying that rule would be if 
the plaintiff had proceeded against the as- 
signees, and we do not intimate any opin- 
ion on the questions which might then 
arise : but it seems cleai^o. us that the 
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plaintiff is ^topped from invoking the aid 
of the rule in this suit against the Society. 
The case is analagous to that class, in 
which the question arises, which of two 
innocent persons must suffer, and the 
answer there is plain that, as between suc^n 
persons, the loss must fall upon him whose 
act enabled the injury to be done : Gar- 
rard V, Haddan , 1 7 Sm . 85 . The difference 
is against the plaintiff for here he did not 
innocently cause the injury of which he 
complains, but with fall knowledge of the 
fact, which he now ufges as making his 
assignments void, viz : the assignees' wa.nt 
of insurable interest, nevertheless trans- 
ferred the policies to them and thereby 
shared in causing the Society to pay them 
the money. In effect he sent them to the 
defendant with his authority under seal to 
take his place, pay his dues and receive 
tiie proceeds of the policies ; and surely, 
since the genuineness of the authority is 
not denied, he cannot be allowed to com- 
plain because the Society has exactly car- 
ried out its provisions. 

If these principles are sound, the plain- 
tiflfe notice of July 19, 1887, did not bet^ 
bis position. The assignments were^;en- 
uine, and had not been obtained by fraud, 
and his notice was a mere declaration that 
he intended to repudiate th^, which the 
Society if it saw proper might disregard. 
Other questions might arise, if thd assign- 
ments had been spurious and notice of that 
feet had been given before pajrment. 

Upon the whole case, therefore, we 
find for the defendant. 

To avoid misunderstanding, we desire 
to say that nothing herein contained is to 
be construed as deciding, or intimating an 
opinion upon any questions which may 
arise between the assignor and assignee of 
wager policies,, or between the assignee of 
such a policy and the company ; or as sus- 
taining insurance of such a character. 
These matters are left untouched; the 
point we decide is, that the plaintiff is es- 
topped from raising the question of insur- 
able interest in this case, and that there- 



fore he cannot recover from the Society in 
the fEu^e of his assignment. . We have 
found the fects as stated in the last clause 
No. 3, in order that the plaintiff may have 
the case feirly reviewed, and not because 
we think they are needed to determine 
this issue. 

T^e points of plaintiff and defendant are 
substantially answered by what has been 
said above and we need not repeat our 
conclusions in detail. The plaintiff's ob- 
jectioi^ to ^ the admission of the assign- 
ment^ in evidence are overruled. " 

We direct judgment to be entered for 
defendant if no exceptions are .filed as 
provided by law.. 

Plaintiff excepts and bill sealed; • 



Abstracts of Beosnt Deoisions. 

(jCases not otherwise designated are Su* 
preme Cmrt cases,) 

Ageney — Fraud — Confidential relmHon 
beitoeen principal and agent. — ^A. without 
authority fit>m B^ obtained Uds for the 
erection of a house on B's land, the bid9 
including five per cent commistion to A. 
Subsequently B authorized A to sign a 
contract for the erection of the house and 
to supervise its consttucfdon, agreeing to 
give him five percent, commission for his 
services.. In an action by A to recover 
his commission from B, Held^ that it was 
for the jury to say whether the two con- 
tracts were independeht or not, and if 
they believe them to have been indepen- 
dent, fair compensation for the service 
rendered may be recovered. — Galloway v. 
Walker, (Delaware.C. P.) i Delaware 
Cot^nty Reports, 453. , 

Executors — Rents — Creditors. ^:^&sxc 
utors having been given authority in a will 
to rent, and if necessary, seU real estate of 
testator and appropriate proceeds to satis- 
fection of debts, rented the real estate for 
three 3rears, and then relinquished posses- 
sion under agreement of partition between 
residuary beneficiaries ; Held^ that as be- 
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tw^en them and such beneficiaries, they 
mtist account for rents due and uncollected 
on the transfer of possession of such real 
estate.— ^il/rAjf^V Esiaie, (Allegheny O. 
C.) 13 Pittsburgh I^egal Journal, 392. 

Criminal Law — Indictment — ^Where a 
defendant was charged in an indictment 
with having fsdsely pretended that a cer- 
tain draft was a good and valuable draft, 
and that he had ftmds in the National 
Bank of Wooster, Ohio, to pay it, but the 
evidence only proved him to have said 
that there was money in the hands of de- 
fendant's partner, who lived in Wooster, 
Ohio, to pay the draft, and that it was a 
good draft. Held, that the variance be- 
tween the indictment and the proof was 
fatal, and after conviction upon the charge 
the defendant may have a new trial. — 
Commonwealth v. Garver, (Phira S. C.) 
40 Legal Intellingencer 210. 

Guardian — Rate of Interest— Whet^ a 
guardian uses trust ftmds in his busi- 
ness, he is liable for interest thereon at 
the rate of 6 per cent. Oliver's Mstate^ 
(Alleghtny O. C.) 13 Pittsburgh L^;al 
Jotunal 385. 

Negligence — Duty of Employer. — An 
taii^oyer in a dangerous business, is only 
required to ftunish for his employees the 
ordinary and usual means of escape in 
accident. — Martden v. Hatgh^ (Delaware 
C. P.) I Weddy Reportar 451. 

Practice. — After a long lapse of time 
an attorney will not be allowed to with- 
draw his acceptance of service of writ, 
and appearance and plea, unless it be 
satis&ctorily shown that the plaintiff 
would be in as good position as when the 
writ was iflsued. — Heller v. Walker et al. 
(Luzume C. P.) 1 1 Luzume l>gal Reg- 
ister 1 38. 

Surety — LiahiKty of— The sureties on 
the bond of the cashier of an unincorpor- 
ated association are not liable when this 
association becomes a chartered company 
with other privileges and limitations than 
those to be exercised by the private asso- 
ciation. — Bensinger et al. v. Wren et al. 



(Schuylkill C. P.) 40 I^egal IntelBngen- 
cer 221. 

Will — Construction of — Intention 0/ 
testator. — ^A will should so be construed 
that the whole may, if possible, stand, and 
where two or more parts of a will are, 
with reference to the same subject mat- 
ter, so totally repungent to each other that 
both cannot stand the latter must prevail. 
A testator is presumed to have an addi- 
tional purpose for each additional expres- 
sion, and to intend such a meaning as will 
give most effect to the context. — David 
Flaud et al. v. Martin 's Executors, (l^an- 
caster C. P.) 14 Lancaster Bar 207. 

Will — Construction of . — Land was de- 
vised to four brothers, charged with a 
legacy, the interest thereof payable to E. 
for life, and the principal at her death to 
her issue, or shofdd she die without issue* 
thesameto *'be and remain the property'* 
of the four brothers. Held^ that tiie de- 
vise of the land did not include the prin- 
ciple of the legacy; that the latter vested 
in the four sons at the death of the testa- 
tor ; and that the charge of the legacy did 
not merge in the fee of the real estate. — 
Penock V. Eagles. 2 Chester County Re- 
ports 34. 

Will — Construction of — ^Testator de- 
vised to his son a store on Water street. 
In another and subsequent item he devised 
the rest of his estate to his children and 
their issue, on the final settiement and dis- 
tribution of his estate. In another and 
subsequent item he devised unto his ex- 
ecutors *'all my estate, real, personal and 
mixed, whatsoever and wheresoever, in 
trust for the purpose herein specified, and 
subject to the limitations and reservations 
in items before mentioned. ' * Held, that 
as by different parts of the will testator's 
intention was not to have a final distribu- 
tion and settiement of his estate until his 
youngest son reached the age of twenty- 
five, that the rent of the Water street store 
was pa3rable to the executors and not to 
the son prior to that time. — Conrow's 
Appeal. 40 Legal Intellingencer 221 . 
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THURSDAY, MAY 17, 1883. 



No. II 



William Hay, Esq. 

Hay — Died, on Sunday morning, May 13, 
at his residence. No. 122 West Market 
street, William Hay, Esq,, aged 47 
years, 8 months and 28 da5rs. 
The following extracts are made from 
the York Daily : 

The announcement of the death of Wil- 
liam Hay has cast a dark shadow over our 
entire community. Until quite recently 
his early taking oflf was even beyond the 
possibility of contemplation. Prior to a 
recent attack of pneumonia, he was ap- 
parently in the enjoyment of such health 
and spirits as would have insured to the 
eye of an ordinary observer, a sound and 
vigorous constitution for many years to 
come. Mr. Hay was yet a comparatively 
young man, and it is with inexpressible 
sadness that we chronicle the untimely 
death of one who while yet in the zenith 
and fulness of manhood has fallen at 
midday before the shadows of the eve- 
ning of life had commenced to gather 
around him. 

He was esteemed by all who knew him, 
because of the purity of his life and the 
conscientious discharge of his duties of 
good citizenship, and who added to his 
virtues all that belongs to the character of 
an upright and able lawyer. There was 
no tricky smartness about him, or desire 
to entrap an adversary by deceit and 
stealth. He relied upon the truth and 
merits of his case, and was earnest in mak- 
ing that plain to the court. He was labori- 
ous and diligent in the preparation of his 
cases, and he did not spare himself in 
faithful work for his large and respectable 
clientage. He and his late partner, Mr. 
Cochran, were generally engaged in the 
trial of the most prominent cases, and now 
both are gone. 

Mr. Hay early in life showed a strong 
predilection for the law. With the aim 
of becoming a lawyer, he prepared him- 



self for college at the York County Acad- 
emy , and entered the freshman class at the 
Pennsylvania College at Gettysburg, Pa., 
when he graduated in 1856. He then 
read law with the firm of Evans & Mayer, 
and immediately after his admission to the 
bar, in 1858 was invited by the late Hon. 
Thomas E. Cochran, to become his law 
partner, which he accepted. This part- 
nership continued until the death of Mr. 
Cochran about one year ago. 

On account of a large l^;al practice Mr. 
Hay devoted very little time to i>olitics. — 
Shortly after his admission to the bar he 
was nominated on the Republican ticket 
as District Attorney, and notwithstanding 
a very large Democratic majority in the 
county, he came very near being elected. 
During the Tilden and Hayes presidential 
campaign, Mr. Hay was appointed a 
state elector. He was a director of the 
York National Bank and the York Water 
Company and also their counsel. Several 
years ago he received the appointment of 
resident counsel of the Pennsylvania Rail- 
road Company, a very responsible and 
lucrative position, which he held until the 
time of his death. He was also the coun- 
sel for many of our large manufacturing 
establishments. 

In social walks, and in his house and 
family surroundings he was a model. 
Gentle and courteous to all who approach- 
ed him, it was a pleasure and happiness 
to meet him. 

His kindly voice and cheerful nature 
are gone from us forever ; but we cannot 
forget his many exalted virtues, his true 
and generous manhood, his faithful per- 
formance of the duties of his life, and, 
above all , his consistent Christian example. 



A large attendance of the bar was had 
at the time and place mentioned in the 
following call for a meeting issued by the 
senior member of the bar, to wit : **The 
Judges of the court and members of the 
bar are requested to assemble at the grand 
jury room this (Mon^jjr^^^ftemoon. ^|g 
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half past three o'clock, to take action rela- 
tive to the death of William Hay, Esq. 
Robert J. Fisher.** 

York, May 14, 1883. 

All of the members of the bar now in 
York — quite a number being at the Su- 
preme Court — able to attend, were present 
at the meeting. 

At the hour named in the call, on mo- 
tion of Col. Maish, duly seconded, Hon. 
Robert J. Fisher was elected President, 
and on motion of James W. Latimer, Esq. 
George W. Heiges was elected Secretary 
of the meeting. 

The President, on stating the object of 
the meeting feelingly spoke of the great 
loss the bar has sustained by the death of 
Mr. Hay. On motion of James W. Lati- 
mer, Esq., a committee of five was ap- 
pointed to prepare a minute expressive of 
the sense of the meeting on the event 
that had brought the court and bar to- 
gether. Before resuming his seat, and in 
support of the motion Mr. Latimer paid a 
warm and just tribute to the abilities and 
virtues of the deceased. The committee 
on resolutions appointed in accordance 
with the above motion was composed of 
the following gentlemen : James W. Lati- 
mer. John Blackford, H. L. Fisher, Levi 
Maish, Geo. W. McElroy,. Esqs. 

In due time the committee reported the 
following resolutions which were adopted : 

The Judges of the courts and members 
of the bar of York county, in bar meeting 
assembled, have heard with deep and un- 
feigned sorrow of the death of William 
Hay, Esq., which occurred yesterday 
morning. May 13th. 

His cultivated mind, ripe scholarship, 
large professional attainments and un- 
swerving integrity secured for him our 
respect, and his amiable disposition and 
unvarying kindness and courtesy com- 
manded our warmest attachment. 

Cut oflF by the hand of death in the 
meridian of life, in possession of his 
maturest jiowers of intellect and profes- 
sional resource, and at a period when those 



powers and resources were called into 
fullest exercise, we deplore in his death 
the loss of an able and useful co-laborer, 
and a friend. 

To his bereaved widow and relatives 
we desire to tender our profound sympa- 
thy in their grevious affliction, and invoke 
for them the sustaining care and consola- 
tion of the Heavenly Father '*who doth 
not willingly afflict his children.*' 

Be it resolved that we will attend Mr. 
Hay*s funeral in a body and that S. H. 
Forry, G. W. Heiges, John W. Bittinger 
and Horace Keesey be appointed pall- 
bearers on the part on the bar. 

Be it further resolved that the foregoing 
minute be presented to the court at its 
next meeting and that a copy of the same 
be sent by the secretary to Mrs. Hay ; and 
also that the proceedings of this meeting 
be published in the newspapers. 

James W. Latimer, 
Geo. W. McElroy, 
H. L. Fisher, 
John Blackford, 
Levi Maish. 
Able and touching addresses upon the 
life, character and noble example of Wil- 
liam Hay, their deceased brother of the 
ancient and honorable profession of the 
law, were then delivered by his Honor 
Judge Wickes, George W. McElroy, H. 
L. Fisher and John W. Bittinger, Esqrs. 
On motion the meeting then adjourned 
to assemble at the late residence of the 
deceased, for the purpose of attending the 
funeral. 



At a meeting of the Young Men's Chris- 
tian Association held Monday evening. 
May 14, 1883, the following preamble and 
resolutions were adopted : 

Whereas, It has pleased our Heavenly 
Father to call from our midst our beloved 
brother William Hay, Esq., who has been 
a member of the association for a number 
of years. 

Resolved^ That while we bow in humble 
submission to the will of Almighty God, 
who doeth all ^jij|^^^<g0(calling our 
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brother from a life of usefulness to a life 
of peace and rest. 

/Resolved, That we tender our Christian 
love and sympathy to the bereaved family 
and commend them to look to that source 
of comfort which the deceased sought and 
exemplified in his life. 

Resolved, That a copy of the above 
preamble and resolutions be presented by 
the committee to the family of the deceas- 
ed, and also be recorded on the minutes of 
the association and published in the daily 
papers. J. G. Eisknhart, 

J. F. Strawinski, 
J. B. Oswald. 

York, Pa., May 14, 1883. 



For the Daily. 

We have just laid to his last rest another 
of York*s noblest citizens. Easter Sun- 
day was saddened by the death of our 
dear Mr. Small ; and on Whit-Sunday our 
beloved and gifted fiiend, William Hay, 
was cut down in the fullness of his beau- 
tiful manhood. 

You have well spoken of him as the 
able lawyer and good citizen. Others 
have followed with memorials of respect 
and condolence. It is fitting that I speak 
of him as the man, the friend and com- 
panion, — for a thousand memories of the 
past crowd around me, all so filled with re- 
collection of him that it is in vain to try 
to resume my work. I have known Wil- 
liam Hay intimately for over twenty-five 
years, and during all that time never heard 
him speak an unkind word. He was al- 
together one of the purest and loveliest 
characters that ever lived. I have never 
known him to use an expression his loved 
mother would have blushed to hear ; and 
his mind was bright as his character. 

Three dear friends — Henry Schmidt, D. 
E. Small and Wilham Hay— three of the 
most beautiful characters that ever en- 
riched and ennobled any community, hUve 
passed from among us, and the sense of 
loss and loneUness is almost overwhelm- 
ing. They have forged strong links in 
the chain which should bind us all to the 
Better Land. May the Kind Father, 
whom they all so loved and trusted, com- 



fort the stricken ones left behind ; may He 
ever fill our hearts with kind remembrance 
of the fatherless and widow in their affic- 
tion, * ' and keep us all, like those who have 
gone before, * ^unspotted from the world. * ' 

A. B. F. 
York, Tuesday Evening, May 15. 



Tuesday afternoon the last sad rites 
were performed over the earthly remains 
of the late William Hay. Long before 
the hour fixed for the funeral bereaved 
relatives and friends began to assemble, 
and by the time services commenced the 
spacious residence of the deceased was 
filled. A large number of persons from a 
distance were in attendance. The services 
were conducted by Rev. Arthur Powell, 
rector of St. John's P. E. Church, assisted 
by the venerable Rev Doctor A. H. Loch- 
man and Rev. L. A. Gotwald, D. D. 

The flower offerings were rich and ele- 
gant, consisting of a harp, l3rre, crosses, 
star, sickle, mound and pillows, and filled 
the air with their fragrance. 

The funeral was one of the largest that 
has taken place in York for years. The 
following gentlemen acted as pall bearers. 
The Hons. P. L. Wickes and John Gibson, 
Judges of the Court and Messrs. W. Lati- 
mer Small, G. E. Hersh,. Horace Bonham 
and George H. Sprigg. 

Abstract of Beoent Deoidons. 



{Cases not otherTvise designated are 
Supreme Court Cases,) 

Criminal law — Delay in prosecuting, — 
If a prosecution is not withdrawn, it is 
the duty of the magistrate to send up the 
recognizance on or before the next meet- 
ing of the grand jury. If such recogniz- 
ance is not sent up for several terms after 
it is entered into, and no explanation is 
made for the delay, the prosecution on 
that information is at an end, and an in- 
dictment not based on a fresh information 
and hearing will be quashed, unless it ap- 
pears that the course of procedure taken 
was required by some pressing necessity. 
Commonwealth v, Kohle, (Luzume Q. S.) 
12 Luzume Legal Register^^2<^oOgIe 
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Q, S. of I^ncaster County. 

Adamstown Borough Road. 

Roads — Orders to Viewers — When de- 
fective. 

Where the order to the viewers does not conform to 
the petition prayinsr to view, change and straighten a 
road, it is a fatal delect and an exception on that ground 
will be sustained. 



Where an old road is asked to be changed and straight- 
ened the petition should also pra^ that the parts ofthe 
old road not required be vacated, in order that the statute 



forbidding the width of a road to be more than fifty feet 
be complied with. 

Exceptions to report of viewers. 

April 14, 1883. Patterson.A. L. J. — 
The exceptions to this report of viewers 
are thirteen in number. We will not re- 
cite them. Some of them, in the opinion 
of the Court are well taken and must be 
sustained. 

The 1 2th exception cannot besustained. 
The Court of Quarter Sessions has juris- 
diction in this case. The road in question 
is an old public road, laid out many years 
since and long before the borough of 
* * Adamstown' * was incorporated, and the 
Supreme Court, have held, and as late as 
1870, in 16 Smith, p. 61, in the Summer- 
set and Stoystown road, that * * the borough 
law as to streets does not apply to public 
roads through a borough of which only 
part is within the borough. Nor is the 
report invalid because of the viewers not 
stating who was to pay the damages as- 
sessed to 'Squire Billingfelt. (See 6 Nor- 
ris 336, Road in O'Hara Twp.) Nor be- 
cause of carrying the road partly over the 
bed of a road already laid out. (See 2 
Rawle 421, West Chester Road, and 9 
Harris 217, Hess' Mill Road.) 

The petition for this road is peculiar. — 
After stating that the petitioners ** labor 
under great inconvenience for want of a 
change in that part of the public road 
leading from Lancaster to Reading," it 
asks that proper persons be appointed to 
''view, change and straighten said road ;" 
omitting the petition to vacate any part or 
portion of the same if found necessary , &c . 

If, however, such a petition is in itself 
admissible in this case, of which we have 



great doubt, the order issued from the 
clerk's office to the viewers must be con- 
sidered as fatal to this proceeding. The 
order of the court is the authority for the 
action ofthe viewers, and in this case it 
fails to order them to do what the petition- 
ers pra5rs for; it is in law mandatory, but 
it in no part of it orders them to ''view^ 
change and straighten'' said road. The 
order directs the viewers *'to view the 
ground proposed for the said road, and if 
they view the same, and a majority of the 
viewers agree that there is occasion for 
such road, they shall proceed to lay out 
the sanUy &c. " The report of viewers is, 
of course, in conformity with the order, 
it mentions nothing whatever about change 
and straightening ; hence both the order 
and the report is foreign to the petition of 
he inhabitants. But there is a defect ex- 
isting of a still more damaging character 
to these proceedings. The report and the 
depositions, taken and read at the argu- 
ment, show that the road laid out is partly 
laid out on the bed of the old road ihe 
whole length of the new road reported ; 
further, that the new road is run and re- 
commended to be the width of forty feet 
and the old road was sixty -six feet, as re- 
presented by the original town draft. — 
That would, without the vacation of part 
of the old road, leave the new road more 
than the width of fifty feet, which is for- 
bidden by the statute, and it has been 
ruled by the Supreme Court, in the Bridge- 
water Road, 4 W. & S 39, that **a public 
road cannot be located alongside of and 
adjoining another public road so as to in- 
crease the width of both exceeding fifty 
feet. ' ' That ruling would strongly imply 
that where an old road is asked to be 
changed and straightened, the petition 
should also ask the vacation of the parts 
of the old road not required. 

The proceedings in this case are, in our 
opinion, defective ab initio, and must, for 
that reason, be set aside. The ist, 2nd, 
4th, 5th and I ith exceptions are sustained 
and the report is now set aside and pro- 
ceedings quashe^. .,.^^^ ^^ GoOglc 
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Vot. IV. 



THURSDAY, MAY U- 1883. 



07ZB AND TEBMINEB. 



No. la 



O. T. of Adams Co. 

Com. vs. Coyle. 

Criminal Law — New Trial — Insanity. 

. A. was convicted of murder in one county. The Su- 
preme reversed judgment, and grranted a venire. The 
venue was then changed to another county. On the trial 
there the prisoner asked leave to withdraw his plea of 
••Not Guil^/* and plead to the jurisdiction of the Court. 
This the Court refused. Hbld, not to be sufficient 
{ground for a new trial. 

Witness testified that he had known John Coyle, Jr.. 17 
or 18 years; that he had plowed for John Coyle. 8r. : plow- 
ed in the Spring; got ground ready (ox potatoes and tobac- 
co; that he saw John Coyle, Jr., on these different occa- 
sions; saw him always about when the witness was there 
**Sometimes he cut wood in the wood shed; one time 
white-washing, making fence: he and the old man follow- 
ed me when I plowed, and gathered up stones; sometimes 
ferried river men, sometimes country people, across the 
river, he spoke to me, of course; sometimes he'd ask me 
if I had my com planted; if I had all my grain in, (I often 
went back and forward,) asked me if I was done husking 
com. * * * I have seen him riding horseback alone up 
the road sometimes. This Spring 3 years Johnny came 
and said the old man sent up to see if you would plow for 
us.** Hbld, to show sufficient acquaintance with the pris- 
oner to be permitted to express his opinion as to his 
soundness of mind. 

It was not error to permit the District Attorney to ask 
the medical witnesses as to each separate item of alleged 
evidence of insanity and then group the whole into one 
question. 

It was not error to permit the District Attorney in his 
argument to the jury, to read portions of the Pentateuch 
relating to murder. 

Motion for a new trial. 

The charge of the Court below 
(WiCKKS, A. L. J.) and his opinion on 
the motion for a new trial are given in 
Com. V, Coyle, 2 York Legal Record 
199. 

The opinion of the Supreme Court, re- 
versing the judgment, will be found in 
Coyle V. Commonwealth, 3 York Legal 
Record 133. A motion was then made 
for a change of venue, which was granted 
by WiCKES, P. J. (see Com. v. Coyle, 3 
York Legal Record 171. 
^ The case was tried in Adams County, 
and resulted in a verdict of guilty. This 
motion was then made for a new trial. 

H, L. Fisher and W, C, Chapman, 
for motion. 

S, McSwope and E, D. Ziegler, for 
for Commonwealth. 

May II, 1883. McClean, P.J. Upon 
the filing of this motion and reasons 
therefor on Monday, May 7, 1883, t>y 
Mr. Fisher, counsel for the prisoner, a 
continuance of the argument was asked 
for and granted, the Court being influenced 
largely in granting the continuance by the 



fact of Mr. Fisher*s hoarseness, which 
would have made it tmcomfortable for 
him to proceed with the argument at that 
time. He suggesting the last of this week, 
at the time for further argument, this day, 
Friday, the nth day of May, at eleven 
A. M., was fixed for the purpose. A letter 
was written by Mr. Fisher to me, dated 
York, May 8, in which he refers to the 
sickness of his colleague, Mr. Chapman ; 
the cases of Mr. Chapman for the Su- 
preme Court : a Court of Common Pleas 
on the 2ist, at which both of them had 
important cases, concluding **all things 
considered, it seems impossible for us to, 
be present and argue the motion before 
say the 30th inst. I exceedingly regret 
this, but see no help for it.'* 

After inquiring of the District Attor- 
ney his disposition as to a further continu- 
ance, I immediately replied to Mr. Fisher 
that all other professional engagements of 
himself and Mr. Chapman I must deem 
subordinate to what remains to be done in 
this case, and informing him that I thought 
that he, Mr. Fisher, should be present to- 
day, and that I could not agree to delay. 

I received a second letter from Mr. 
Fisher, dated York, May 9th, in which he 
states: ** If the commonwealth's oflBcer 
will persist in his refusal, we shall of 
course be compelled to let the matter go 
by default and take our writ of error." 

I considered it the duty of Mr. Fisher to 
be in court to-day and argue his motion, 
if he had any good cause to show for a 
new trial, and the sickness of Mr. Chap- 
man was no sufficient reason for Mr. 
Fisher's failing to appear. 

The reasons filed have been carefully 
considered by the Court : 

I . It is respectfully submitted that the 
learned Court erred in refusing to allow 
the prisoner to withdraw the plea of Not 
Guilty, so as to enable him to plead to the 
jurisdiction of the Court, before being 
called upon to plead to the indictment. 

The first is not sufficient in law. The 
prisoner had been arranged in York ; the 
plea of not guilty was there entered, and 
there he was tried. The record was ac- 
cordingly made up and sent with the 
prisoner to this county upon a change of 
venue. The action of the Court upon the 
plea to the jurisdiction was simply in ef- 
fect to overrule it. 

II . The j urors impaneled and sworn in 
the case, and having the prisoner in 
charge were allowed to separate tepeated-^ 
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ly between the time they were so sworn 
and impaneled and the rendition of the 
verdict. 

III. Oliver F. Neely, who was sworn 
and impaneled as one of the said jurors, 
was not a competent juror, his name hav- 
ing been unlawfully in the jury wheel at 
the time he was drawn ; all of which was 
unknown to the prisoner or his counsel, 
or either of them, until after the rendition 
of the verdict. 

The second and third reasons were of 
an inquisitive character, containing no 
specifications in support of them , nor were 
they accompanied with any offer of evi- 
dence to sustain them. 

The records show that the name of 
Oliver F. Neely was not in the jury wheel 
for the year 1882, and that had not served 
previously in 1883 as a juror. 

IV. It is respectfully submitted that 
the learned Court erred in overruling the 
prisoner's objection to the opinions of 
Michael Beckel, and other witnesses 
against the prisoner, on the question of 
his soundness or unsoundness of mind. 

An examination of the testimony of 
Michael Beckel shows that he had known 
John Coyle, Jr., 17 or 18 years ; that he 
had plowed for John Coyle, Sr.; plowed 
in the Spring ; got ground ready for pota- 
toes and tobacco ; that he saw John Coyle, 
Jr. , on these different occasions ; saw him 
always about when the witness was there 
** Sometimes he cut wood in the wood 
shed ; one time white- washing, making 
fence ; he sometimes and the old man 
followed me when I plowed, and gather- 
ed up stones ; sometimes ferried river 
men, sometimes country people, across 
the river ; he spoke to me, of course ; 
sometimes he'd ask me if I had my com 
planted ; if I had all my grain in, (I often 
went back and forward,) asked me if I 
was done husking com. * * * i jj^ve 
seen him riding horseback alone up the 
road sometimes. This Spring 3 years 
Johnny came and said the old man sent 
up to see if you would plow for us. " The 
witness, although an illiterate man, testi- 
fies to the actions and words of John 
Coyle Jr., which indicate soundness, and 
having testified to facts within his knowl- 
edge, during a long acquaintance and 
whilst living near the party, he could be 
permitted to express the opinion which 
he did, that the party was of sound mind. 

V . Al^o , in allowing the District Attor- 
ney to separate into many small, and ap- 



parentiy immaterial parts, the entire chain 
of strong, affirmative evidence given of 
the prisoners unsoundness of mind, and 
asking the medical witnesses for the Com- 
monwealth (in rebuttal,) on each isolated 
part of the prisoner's defence, the ques- 
tion , * * would that show insanity ?* * instead 
of fairly embracing all the material facts, 
or a group of them, in one question. 

I can see no error in the District Attor- 
ney asking the medical witnesses as to 
the separate cause of insanity, as alleged 
in behalf of the prisoner, and then shbse- 
quentiy grouping them in one questin, 
as he did. 

Indeed, Mr. Fisher ftankly stated to 
the Court that his principal reasons were 
the last four, namely : the VI, VII, VIII 
and IX. 

VI . The verdict is against the law and 
and evidence. 

The verdict was not against the law and 
the evidence. 

VII. It is against the weight of the 
evidence : — the affirmative evidence ad- 
duced on behalf of the prisoner's insanity 
alone ** fairly preponderated*' over the 
mere negative evidence by which it was 
attempt^ to rebut it, and taken in con- 
nection with that of several witnesses 
called by the Commonwealth, to wit : 
Mary Ann Coyle, Dr. J. O. C. O'Neal, 
and others, it proved the prisoner's insan- 
ity at the time of the homicide beyond 
reasonable doubt. 

Nor was the verdict against the weight 
of the evidence. The evidence of the 
prisoner's sanity was overbearing. 

VIII. Mr. S. McSwope, District At- 
tomey of Adams county, during the sum- 
ming up to the jury of the evidence in the 
cause, persisted, in the face of objections 
made by the prisoner, by his counsel, in 
reading to the jury as **good law" in the 
case lengthy portions of the Scriptures 
from the xx and xxi chapters of Kxodas, 
&c., such as : **He that smiteth a man so 
that he die shall be surely put to death ; ' * 
**Eye for eye, tooth for tooth, hand for 
hand, foot for foot, burning for burning, 
wound for wound, stripe for stripe." — 
**He that sheddeth man's blood, by man 
shall his blood be shed," and much more 
of the same sort. 

Contrary to the better practice, the 
prisoner's counsel were allowed the largest 
license in reading scientific and legal 
books to the jury as part of their argu- 
ment, and there can certainly be no valid 
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objection to the reading by the District 
Attorney in his summing up to the jury 
from portions of the Pentateuch. 

Murder is expressly forbidden by the 
divine ; and demonstrably by the natural 
law ; and from these prohibitions arises 
the true unlawfulness of this crime. 

Upon these two foundations, the law of 
nature and the law of revelation, depend 
all human law ; that is to say, no human 
law should be suflfered to contradict these. 
— I Blackstone*s Commentaries, 42. 

The time will never come when the 
Book of Books shall be excluded from 
our courts. 

IX. Itisaconstitutional right, of which 
the accused cannot be lawfully deprived, 
and which cannot be waived, to be met 
by his accusers face to face. Of this right 
John Coyle, Jr., the accused in this case, 
was deprived by the Commonwealth, in 
that its prosecuting oflBcer neglected or 
reftised to bring Mrs. Annie Goodyear, 
nee Myers, who, by the records in the 
cause, appears to be the prosecutrix and 
accuser of the prisoner in this cause, face 
to face with them, by calling her to the 
witness stand, and allowing her to be in- 
terrogated on oath or affirmation touch- 
ing the matter of the said accusation. 

This reason is framed in misapprehen- 
sion of the facts. Mrs. Annie Goodyear, 
nee Myers, does not by the records in the 
cause appear at all in the list of witnesses 
endorsed upon the indictment, neither did 
she make the original or any information. 

No reason has been presented, or ex- 
ists in my opinion, for the arrest of judg- 
ment or for a new trial. Motion over- 
ruled. 



SUFBSUS COUST. 



Madlem's Appeal. 



Where there are two jndges in a Court, and a decree ia 
made by one which is diMented to by the other, the 
Court beinff thus equally divided no valid order or 
decree can he made. 

When no proper decree can be made by reason of 
the failure of the judra to agree, they have the power 
to call upon a judge from another di^rict to hear and 
decide the case. 

CahiU V. Benn, 6 Binney 99. distinguished. 

Appeal from the decree of the Court of 
Common Pleas of Lancaster county, 
sitting in equity. 

H, M. North, E, K. MarHn and T. 
B, Holahan, Esgs,, for appellants. 



•S. H, Reynolds and Wm, S. Amweg, 
Esqs., for appellees. 

This was a bill in eqtiity filed in the 
Court below by the appellees, the facts of 
which are as follows : 

The society of Seventh-day Baptists of 
Ephrata, in Lancaster county, was incor- 
porated by Act of Assembly approved the 
2i8t day of February, 1814. This Act 
provided, inter alia, for the election of 
seven trustees, who were **to be elected 
on the first Monday of January in every 
fourth year after the passage of the Act, 
at the town of Ephrata, in the county of 
Lancaster." An Act of Assembly was 
passed on the loth day of February, 1865, 
reducing the number of trustees from 
seven to three. The sixth day of January 
1879, being the regular and appointed 
time for holding the quadrennial election, 
notice was posted on the * 'Saal, ' ' or meet- 
ing house, that on that day between the 
hours of 1 2 m. and 4 o'clock, p. m. , an elec- 
tion would be held for trustees of the Sev- 
enth-day Baptists. Some of the members, 
dissatisfied with the management of the 
society, resolved on the election of a new 
board of trustees, and, as a result, two sets 
of trustees, of three each, were returned 

as elected. 

On the i8th of January, 1879, both sets, 
claiming to have been legally elected, pre- 
sented to the Orphans' Court, as required 
by the charter, Uie election returns with 
certificates attached, together with their 
bonds prepared asking for the approval 
of the same. The Court, after testimony 
taken and read, declined to approve either 
of the bonds, Judge Patterson deliver- 
ing the opinion, but suggested that an 
election be held to elect trustees **to fill 
the vacancy that exists .in the board of 
trustees and which has occurred through 
* inability to serve. ' ' ' Whereupon notice 
was posted for an election to be held on 
the 7th day of July, 1879, when William 
Madlem, Lorenz Nolde and Jacob S. 
Spangler were returned as elected. 

The newly elected trustees filed their 
bond with sureties and asked the Court 
to approved the same. Testimony was 
taken and read on the argument after 
which Judge Patterson delivered an 
opinion approving the Igm^d^^ ^ Judge Liyr|g 
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INGSTON dissented and objected to the 
approval of the bond. 

The new board of trustees, not getting 
control of the property, filed a bill in 
equity praying that the defendants be en- 
joined and restrained firom taking part in 
any way in the management of tide prop* 
erty, &c., of the society. A master was 
appointed to take testimony and report, 
whereupon he dismissed the bill of com- 
plaint The Court, upon exceptions to the 
master's report, sustained the exceptions 
and made the inj unction perpetual . Judge 
Patterson delivered the opinion. Judge 
Livingston dissenting. 

An appeal was taken from this decree 
to the Supreme Court, assigning as error, 
in addition to setting aside the master's re- 
port dismissing plaintiff's bill, and the en- 
tering of the above decree, the following : 

3 . ' * It was error in Judge Patterson 
to enter a decree against the defendants, 
the President Judge being present and 
dissenting.*' 

4. * *The two judges of the Court being 
present on the bench, and not agreeing to 
sustain the plaintiff^s bill, it was not com- 
petent for one of them to enter a decree 
against the defendants, the bill, by the 
dissent of one of the judges fell, and should 
have been dismissed."* 

Opinion by Paxson, J. Filed June 
4th, 1883. 

The decree in this case was entered in 
the Court below by the Additional Law 
Judge, the President Judge being present 
and dissenting. The Court was therefore 
equally divided, and the rule in such cases 
is that no valid order or decree can be 
made. If there is a motion before the 
Court it falls. This is the rule ever3rwhere, 
and it requires no argument to vindicate 
it. Equal divisions sometimes occur in 
this Court owing to the absence of one of 
its members. The only order we can 
make in such a case is to affirm the judg- 
ment or decree of the Court below. The 
plaintiff in error or appellant, who is the 
actor, fails and his motion to reverse falls 
to the ground. An affirmance here by a 
dividend Court means merely that the 
judgment or decree below cannot be dis- 
turtMsd. 

In order to reach his conclusion, the 
learned judge who entered the decree be- 
low, reversed the master and set aside his 
findings of fact. His decree included an 

*See Seventh Day Baptists, 4 York Lboal Record 19 
for the opinion of the Court below on a contest subsequent 
to the decree from which this appeal was taken. 



order for a perpetual injunction and the 
disposition of the costs. 

To all this the President Judge, who 
possess at least equal power, dissented. 
He had an equal right to enter a decree 
embodying his own views of the case. 
We would then have had the unusual case 
of conflicting orders issued out of the same 
Court. To state such a proposition as 
this is to answer it. 

The learned judge (A.LJ.) below was 
evidently misled by the case of Cahill v. 
Benn, 6 Binney 99. It does not sustain 
his position. In that case there had been 
a trial at law and a verdict for the plain- 
tiff The defendant moved for a new 
trial, and upon this motion the Court were 
equally divided. The motion necessarily 
fell. Afterwards the plaintiff's counsel 
moved for judgment, and two judges 
being present, one ordered judgment as a 
matter of course, and the other objected 
to the entry. 

The prothonotary entered judgment and 
upon a writ of error the judgment was 
sustained by this Court. It is manifest 
that the plaintiff was entitled as of course 
to judgment upon the verdict after the 
motion for a new trial failed, and it wotild 
have been wrong to have denied it. This 
was the view taken by Tilghman, C. J., 
who delivered the opinion of the Court, 
in which he said: **We cannot suppose 
that Judge Campbell meant to act with 
such impropriety as to arrest the regular 
course of law by forbidding the prothono- 
tary to make a proper entry. We rather 
think that he wished his opinion against 
the verdict to be entered upon the record, 
and to leave the rest to the law ; any other 
proceeding would have been highly im- 
proper, and we will not without necessity 
suppose that Judge Campbell intended 
to do what was wrong. 

The distinction between entering a judg- 
ment /n?yi?rwa upon a verdict, to which 
the party was entitled as of course, and 
granting a decree in equity is so palpable 
that we need not further discuss the case. 
The decree below was improvidently and 
unlawftiUy entered and must be set aside. 

This leaves the case precisely as if no 
decree had been made. If the learned 
judges below cannot agree upon a proper 
decree, they have the power to call upon 
a judge from another district to decide the 
case for them. But until we have a law- 
ful decree we cannot reach the merits. 

The decree is reversed at the costs of 
the appellees. 
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Commonwealth ex rel. Boden v. McGolrick. 

Forcible Entry — Undef what circumstances 
one cannot forcibly enter his oivn dwelling. 

Where the mamage relation Ib disrupted, or denied by 
one of the parties, who is in possession of the premises, a 
forcible entry by the one out of posfession is unlawful. 

This was a habeas corpus, brought by 
the relator, Michael F. Boden, to secure 
his release from the custody of his bail, 
John McGolrick. 

The facts in the case are fully stated in 
the opinion of the court : 

May7, 1883. Clayton,P.J. There- 
lator is in the custody of his bail, charged 
with a forcible entry into the dwelling of 
his alleged wife who is the prosecutrix. — 
She alleges that, supposing the relator to 
be unmarried, she wedded him and has 
lived and cohabited with him for several 
years as his wife ; that she has recently 
discovered that she was deceived and that 
he had another wife living when the mar- 
riage was contracted between him and 
her ; and that this discovery has caused a 
rupture of their former relations and a 
separation from each other *s society as 
husband and wife. That he had with- 
drawn from her bed and had not slept in 
the part of the house occupied by her since 
Easter Sunday last. That she was left in 
peaceftil possession of the dwelling part 
of the house leased by him as a hotel and 
dwelling. That since the separation he 
has admitted his former marriage and has 
publicly renounced the prosecutrix as his 
wife. 

The evidence sustains the allegations of 
the prosecutrix and also shows that after 
the discovery by the prosecutrix of his 
former marriage, and after her withdrawal 
from his society, he sold the lease, good 
will, frimitureand fixturesof the establish- 



ment to John McGolrick, and for the pur- 
pose of delivering to him the possession 
he violently and forcibly broke into and 
entered the premises, peaceably occupied 
by the prosecutrix and her children. The 
evidence shows that a mob of about one 
hundred and fifty persons were present 
at the time, apparently assembled to wit- 
ness the breaking into the house. He has 
been arrested for forcible entry, and now 
asks to be discharged because he is the 
lessee of the premises, and is the licensee 
of the hotel kept there, and the husband 
of the prosecutrix . There can be but little 
doubt that resistance upon the part of the 
prosecutrix would have resulted in a 
breach of the peace, and as the preserva- 
tion of the public peace is of more impor- 
tance than any mere private right, it is 
doubtftd if the relator could, 'under the 
circumstances, forcibly enter his own 
house. If the prosecutrix were his wife, 
his right would seem to be clear to forci- 
bly enter the house, but this is denied, and 
the evidence is sufficient to raise a serious 
doubt upon this vital point in the case. — 
If she is not his lawful wife and is the in- 
nocent victim of his deception, to have 
longer cohabited with him would have 
been fornication on her part. She was, 
therefore, morally as well as legally right 
in resisting his further control over her 
person, and had the right to forcibly ex- 
clude his further control over |her or her 
children. If she was left by him in the 
peaceful possession of the premises he 
could not after the discovery of his decep- 
tion and crime, by force and violence 
thrust her and her children into the pub- 
lic street. She had a right to dwell where 
he had placed her until ejected by some 
higher authority than his. If he desired 
to reclaim his household goods, replevin 
was his proper remedy. If he desired to 
dispossess her of his land, ejectment was 
his lawful action. 

It may be admitted that a man can law- 
fully break into his own dwelling when 
it is forcibly detainedpfr^m^|ii^^Qg(^ 
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wife, children or servant, i Rus. Cr. 306; 
Bac. Tit. F. E. (D.) Ros. Cr. Ev. 378, and 
Commonwealth v. Keeper of Prison, i 
Ash. 140. But where the marriage rela- 
tion has been disrupted, or where it is 
denied by the one in possession, neither 
the alleged husband or wife can forcibly 
and with such violence as will probably 
cause a breach of the peace enter the 
premises in the adverse possession of the 
other. This was decided by Lord C. J. 
Tenterden in Rex. v. Smith, 5 C. & P. 201 , 
and is undoubtedly the law. In that case 
the wife living separate from her husband 
rented a house in her own name. The 
husband with the consent of the landlord 
entered and was in possession when the 
wife with two others broke into the 
house. It was held she could be convict- 
ed and the case was sent to the jury. If 
the prosecutrix in the present case is not 
the lawful wife of the relator and is the 
innocent victim of his deception, she had 
the lawful right when she discovered her 
unfortunate condition to forcibly exclude 
him from further control over her person. 
A continuance of thefr relations would 
have been a crime upon her part and his 
attempt to forcibly enter her dwelling 
after she had peaceably possessed herself 
of it was unlawful. 
The relator is therefore remanded. 



COMMON PLBAS. 



C. p. of Lnxurne County 

Houpt, Garnishee v. Lewis. 

Justice of the Peace — Attcuhment execu- 
tion. 

Where a nmishee in his answer denies any indebted- 
ness to the defendant as an individual or principal, but ad- 
mits that he has had dealings with him as agent, the an- 
swer will prevent judgment against the garnishee. 

When the answer denies indebtedness to the defend- 
ant as a principal, a claim by the defendant to have the 
fund set apart to him under the exemption law will not 
conclude the garnishee, nor alone warrant the entering 
of judgment against him. 

It is competent for the plaintiff; notwithstanding the 
answers ofthe garnishee, to require the issue to be tried 
before the justice ; and if the record shows a trial, the 
court cannot, on certiorari, review the correctness of the 
justice's conclusions from the evidence. 

It is possible, also, that upon the dav ofthe hearing the 
plaintiff might cause additional interrogatories to be 
served upon the garnishee, and require him to answer 
them. 



The verbal statements of the garnishee, made in the 

Eresence of the justice, after his answers have been de- 
vered, and when not under oath, and which are not ir- 
reconcilable with his former answers, will not authorixe 
the justice to disregard his former answers, and to enter 
judgment against nim. 

Practice before justice of the peace in cases of attach- 
ment execution, considered. 

Certiorari. 

June II, 1883. Rice, P. J. On De- 
cember 6th, 1882, the alderman issued an 
attachment execution against H. C. Gates, 
as defendant, and M. B. Houpt. On the 
same day the plaintiflf filed interrogatories. 
The writ and a copy of the interrogatories 
and a rule to answer were duly served. — 
On December 14th, 1882, the return day 
of the writ and the rule, all parties ap- 
peared before the alderman . The defend- 
ant in the writ put in a written claim for 
the benefit of the exemption law. The 
garnishee filed written answers to the in- 
terrogatories, as follows: ** I have not 
had transactions with him'* (the defend- 
ant) as an individual or principal since 
the within attachment was served on me, 
nor was I then indebted to him as such, 
nor have I since been. Prior to the ser- 
vice of said attachment I had been deal- 
ing with said Gates as agent, and at the 
time of the service thereof I had ordered 
the manufacture of certain goods by him 
as such. Since, and prior to the service 
thereof, he has delivered said goods to me 
as such agent, amounting to $595- iS> ^^^ 
I have paid him on account thereof, to 
wit, December 13th, 1882, the sum of 
$250.'' The interrogatory to which this 
answer was made reads as follows : — 
* * Have you had any business transactions 
with the said H. C. Gates by which you 
are indebted to him ? If yes, state the 
amount of your indebtedness to him at the 
time of the service of this attachment. — 
State in your answers the particulars in 
relation to your indebtedness to him, and 
whether on account, note, or otherwise. ' ' 

A garnishee is only required to answer 
the interrogatories that may be submitted 
to him. **And judgment will not be en- 
tered against him on his answer, unless he 
expressly or impliedly ^mits his indebt- 
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edness to, or his possession of assets be- 
longing to, the judgment debtor : and the 
admission ought to be of such a character 
as to leave no doubt in regard to its nature 
and extent;'' 9 Sm. 361-364. 

Although the facts of the case cited 
diflfer from those involved in this case, the 
principle controlling the decision is a gen- 
eral one, and is applicable here. The 
general denial by the garnishee of any 
indebtedness to the defendant, and of any 
transactions with him as .an individual or 
a principal, was a complete answer to the 
interrogatory, and relieved him from the 
necessity of explaining his transactions 
with him as an agent. The garnishee as- 
serts in his answer, not merely that the 
defendant in his transactions with him 
claimed to act as an agent, but that he 
was, in fieict, such ; and, therefore, if the 
answer was in itself suflBcient to prevent 
judgment against the garnishee, no act of 
the defendant subsequent to the service of 
of the writ, as, for example, claiming the 
benefit of the exemption law, could de- 
stroy its eflfect. We do not wish to be 
understood as saying that evidence of such 
an act would not be competent for any 
purpose, or in any stage of the proceed- 
ings. It might be evidence to discredit 
the defendant, or to estop him from deny- 
ing that the ftmd was his. But what we 
mean to decide is this, that when the 
garnishee denies in his answer any in- 
debtedness to the defendant, and the re- 
cord shows nothing ftirther than a claim 
by the defendant to have the ftmd set 
apart to him under the exemption law, 
judgment cannot be entered against the 
garnishee on his answer. 

The record ftirther shows that the hear- 
ing was continued until December i6th, 
1882, at which time the parties again ap- 
peared before the magistrate. On the 
last mentioned date the plaintiff filed a 
paper excepting to the answer of the gar- 
nishee, and concluding with a request 
"that the garnishee may be ftirther exam- 
ined and required to make ftirther an- 



swers, and that the matter may be ftilly 
inquired into and tried before the alder- 
man . ' ' The garnishee declined to file any 
ftirther answers in writing to the interro- 
gatories already answered, ** but answered 
verbally" (as the transcript states) **that 
nothing was said about defendant being 
agent at the time he contracted the debt 
with defendant, and that the reason he 
paid a part of the claim was that he sup- 
posed it would make no difference, as he 
still had money enough in his hands to 
pay plaintiff^s claim. The record thus 
concludes : **The alderman being of the 
opinion that the claim of the defendant is 
virtually an admission that the debt is ow- 
ing to him personally, and not to him as 
agent, and the defendant and garnishee 
both failing to disclose whom defendant 
is agent for, and also ftiiling to give the 
particulars of the transaction, therefore 
judgment is publicly entered that the 
plaintiff have execution," etc. 

In thus entering against the garnishee 
we think the alderman erred. It was 
competent for the plaintiff, notwithstand- 
ing the answers of the garnishee, to re- 
quire the issue to be tried, and to introduce 
evidence to show that the money attached 
was a debt due to the defendant as an in- 
dividual or principal, and if after hearing 
such evidence the alderman had entered 
judgment for the plaintiff, the court could 
not, on certiorari^ review the correctness 
of his conclusions from such evidence. — 
The only remedy of the party aggrieved 
would be by appeal. So, also, upon the 
trial of the issue, the plaintiff could have 
required the defendant and the garnishee 
to be sworn, and to testify as if tmder 
cross-examination. It is possible, also, 
that upon the day of the hearing the 
plaintiff might have caused additional 
written interrogatories to be served upon 
the garnishee, and have required him, by 
rule, to answer them within the time fixed 
by the statute. But the record, by which 
alone we must decide as to the r^^ularity 
of this judgment, does not show that eitl^(^Tp 
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of these methods was followed, and hence 
we conclude ; first, that the admission of 
the defendant, implied from his claim of 
the exemption, could not conclude, nor 
alone warrant judgment against the gar- 
nishee ; second, that such judgment was 
not warranted by thd failure of the gar- 
nishee to state specifically for whom the 
defendant was agent, the interrogatories, 
as served upon him, not requiring such 
answer ; third, that his verbal statement, 
made after his answers had been delivered 
to the magistrate, and when not under 
oath, and which were not in themselves 
irreconcilable with his former answers, 
did not authorize the alderman to disre- 
gard his former answers, and to enter 
judgment against him. The judgment is 
reversed. 



c. p. of 



Chester County 



King v. King and Miller. 



In the absence of sctual notice of a judgment; the defec- 
tive entry on the records by the introduction of an initial 
letter is not recorded notice, and a judgment thus defec- 
tively entered will be postponed to a judgment properly 
entered. 

B. held a judgment, entered against J. T. M. in 1871; K 
recovered a judgment aeainst J. M. in 1873, both, in fact, 
against the same defendant. The defendant's name was 
T. M. He took his title in this -name, and so signed all 
legal papers, excepting the bond to B. K. had no knowl- 
edge of B's judgment. In a distribution of the fiind pro- 
duced by the sale of the real estate of J. M., Held, that 
the judgment of K. is entitled to the proceeds to the ex- 
clusion of that of K. 

Per Butlbk. P. J.— Had K. been aware of the judg- 
ment by B. be would have been postponed. ' 

Exceptions to the report of the auditor 
to distribute money in court produced 
upon a sale under Vend. Ex. No. 64 to 
Aug. T. 1872, against Jesse King and 
John Miller. 

The fund in court for distribution 
amounted to $1,968.82. After an appro- 
priation of a part of the ftmd to prior lien 
creditors, the balance was claimed on the 
following judgments : Wm. Buckwalter 
V, John T. Miller, of Springville, entered 
August 14, 1871 , for $300 ; and Albert F. 
King V, John Miller, by default, obtained 
Jan. 30, 1872, for $205.60, the latter 
being the judgment through which the 
sale was made. 

On behalf of King, it was contended 
that the ftmd was produced on a sale of 



real estate as the property of John Miller, 
and that a creditor whose judgment was 
entered against John T. Miller had no 
standing in the distribution without show- 
ing that both judgments were in fact en- 
tered against the same party, which would 
amount to a parol variation of the record. 

Testimony was offered on behalf of 
Buckwalter, under objection by King, to 
show that John T. Miller is the same par- 
ty whose land was sold under the execu- 
tion from which, this fund is produced. — 
The auditor found the facts as follows: 
*' There are a number of John Millers in 
the neighborhood of the defendant. For 
the purpose of preventing his mail matter 
from falling into the hands of another 
John Miller, he assumed the name of John 
T. Miller. There was no other John T. 
Miller in the neighborhood. Generally, 
in signing his name to obligations, he 
signed * Jo^^i Miller. * In the case of the 
judgment bond of Buckwalter, he signed 
or inserted the *T* immediately after he 
had signed 'John Miller;' and before the 
delivery of the bond, because in the body 
of the bond it was written 'John T Miller. * 
His name on the books of several busi- 
ness men in Springville, was John T. Mil- 
ler, and he appears to have been known in 
in the village by the latter name. The 
property is assessed to John T. Miller. — 
The records show the deed for the prop- 
erty to be to John Miller. All the vari- 
ous suits upon notes, &c., show his signa- 
ture as John Miller, except in the judg- 
ment bond to Buckwalter. That bond is 
entered against John T. Miller, of Spring- 
ville. The property was sold as the prop- 
erty of John Miller. 

The auditor awarded the balance of the 
fund to the judgment of Albert T. King. 

Exceptions thereto were filed by Buck- 
waiter. 

A, P, Reid, for exceptions. 

Testimony is admissible to show who 
are entitled to the fun(] 
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Miller as the party against whom the judg- 
ment was given : 

Wood V. Reynolds, 7 W. & S. 406. 
Ridgeway, Budd & Co.'s Appeal, 3 Har. 177. 
Joaes' Estate, 3 Cas. 336. 
The York Bank's Appeal. 12 Cas. 458. 

Wm: B, Waddell, contra. 

Creditors are entitled to rely on the re- 
cord, and parol evidence cannot be intro- 
duced to make such an amendment of the 
record as would prejudice a creditor who 
has relied thereon. A judgment entered 
against John T. Miller is no notice to the 
creditor of John Miller : 

Zimmerman v. Briggans. 5 Watte 186. 
Cmtcher v. Com., 6 Wh. 340. 

July 3, 1873. Butler, P. J.— The 
name of the defendant was John Miller. — 
He took the title to his real estate in this 
name, and so signed himself to all legal 
papers, saving the bond to Mr. Buckwalt- 
er . To avoid miscarriage of his mail mat- 
ter he added a **T" to his name, and was 
known generally in his neighborhood as 
John T. Miller. He had no authority to 
make this addition, and it did not change 
his name. Had Mr. Eling been aware of 
the judgment held by Mr. Buckwalter, he 
would have been postponed. But at the 
important moment when called upon to 
act with a view to save himself, he knew 
nothing of it. He was guided by the re- 
cord, and it did not exhibit this judgment. 
He had no knowledge even of Mr. Miller's 
use of a middle letter ; but had he known 
all the circumstances connected with this, 
it would not have put him on his guard ; 
because, as we have seen, Mr. Miller ex- 
cluded the letter in the execution of legal 
papers. He added it to Mr. Buckwalter's 
bond after signing, simply because the 
scrivener had so designed it. 

Jones* Estate, 3 Cas. 336, relied upon by 
the exceptor, bears very little resemblance 
to this case. There the name was not 
changed ; it was the defendant's proper 
name, the first part of it expressed by the 



initial. As the court said ** he had a perfect 
right thus to contract his Christian name; ' ' 
and as no one was mislead by his so do- 
ing, the judgment was well docketed. — 
Much more like the case in hand is Wood 
V, Reynolds, 7 W. & S. 406, where a judg- 
ment was postponed because the defen- 
dant's name was changed by the omission 
of the middle letter. 

For these reasons the exceptions are 
dismissed, and the distribution reported 
by the auditor, confirmed. 



SUFBEME COUST. 



Sprenkle's Appeal, No. 2. 

Administrators — -Joint Account — -Joint 
Liability, 

G. S. and S. G. jointly administered upon the estate of J. 
G., and under proceedings in partition sold the real estate 
upon which a charge had been created, which operated as 
a lien in the title, and which could not be discharged by an 
Orphan's Court sale. The purchasers, however, paid the 
amount charged upon the land to the administrators who 
filed a joint account, in which they took credit for the sum 
of money so received, and for the unexpended interest on 
the lien, due from the intestate. The interest passed into 
the hands of G. S., the principal into the hand of S. G.— 
C. S. for whose benefit the charge had been created, was 
living at that time, and continued to live until 1861, five 
years after the filing of the account. In 1857, G. S. died, 
S. G. continued to administer the estate, and was the cus- 
todian of the principal sum received by him. He subse- 
quently became insolvent, and died, without having paid 
over said principal to the heirs of C. S.,who were entitled 
to it upon her death. When the account of the adminis- 
trators d.b.n.c.t.a. of G. S. was filed, and before the Audi- 
tor appointed to distribute the balance thereon, the prin- 
cipal sum was claimed by the heirs aforesaid. Hkld. 
(affirming the Court below) That the estate of G. S. was 
liable for the said amount retained by S. G. 

A second appeal by three of the parties in interest, after 
the failure of the first, is practically a motion for a re- 
argument. 

Appeal from the Decree of the Orp- 
hans* Court of York County ; and Mo- 
tion for re-argument. 

The facts in this case are given in 
Sprenkle's Appeal, 3 York Legai. Re- 
cord 67. The grounds for the re-argu- 
ment were that owing to the illness of one 
of the counsel the paper book was hur- 
riedly prepared, and the case not clearly 
stated ; that some of the parties in interest 
had been unable to join in the first appeal 
and that the decision of the Supreme 
Court in another case (and which was un- 
published at the time of preparing the first 
paper book) ruled this case. 

James Kelt and Wm. Hay for Appel- 



lant. 
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In addition to the authorities cited in 
the first paper book the following were 
referred to ; 

The filing of a joint account is an ad- 
mission of joint liability, but it by no 
means follows that such liability is a con- 
tinuing obligation : 

Young's Appeal, 39 Legal Intellingencer 238. 

Where an administrator dies before the 
act of misappropriation by his co-adminis- 
trator, his estate will not be held liable : 

Williams cm Exec. xi6o. 
Perry on Trusts 431. 

Nor will he be held any further than he 
is shown to have participated in the act 
of misappropriation : 

McNair's Appeal, 4 Rawle 157. 
. Sterret's Appeal, 2 Penna. R. 419. 

The Orphan *s Court could not discharge 
the lien of the fund charged on the land : 

Dewalts's Appeal, 8 Harris 239. 

The appellees were guilty of laches : 

Hassler ▼. Bitting, 4 Wright 68. 
Caltaan's Appeal, 3 Wright tis- 

E. IV. SpangUr and V, K, Keesey for 
appellees. 

Young*s Appeal had been decided but 
four weeks before the first argument of 
this case. It is fair to presume that the 
Supreme Court had not forgotten the 
principle there decided. 

The appellees claim as creditors, not as 
legatees, and there are many cases where 
accountants would be discharged as 
against the latter, though not as against 
the former: 

McNair's Appeal. 4 Rawle 148- 

Appellees then repeat the authorities 
given on the first argument. 

May 23, 1883. Per Curiam.— The 
alleged errors in this decree were fully 
argued, and the correctness of the 
decree afl&rmed when the case was here 
last year. That appeal was by two of 
the heirs. This appeal is by the re- 
maining three. It is therefore now 
practically a re-argument. A review 
of the opinion of the learned judge, on 
which we then affirmed the decree, has 
failed to detect any error therein sufficient 
to induce us to change our conclusion. 



Decree affirmed and appeal dismissed 
at the costs of the appellants. 



Wagner v. Kline. 

Affidavit of defence — Promissory note. 

An affidavit of defence alleged that the promissory nole 
on which snit was brought had been obtained from the 
defendant under misrepresentation, and that the consid- 
eration had failed; that the plamiiff was present in a con- 
versation between defendant's attorney and the holder of 
the note, when the attorney said to the holder that the 
note was a fraud and would not be paid ; and that the 
original payee of the note wae a person engaged in dis- 
honest practices, and whose character should have been 
sufficient to put the plaintiff on his guard. Held, to be 
sufficient to send the case to the jury. 

Error to the court of Common Pleas of 
York County. 

The action in the Court below was on 
a promissory note which matured on the 
22nd of April, 1882. On the 13th of 
April, 1882, the plaintiflf in error pur- 
chased said note from Granville Hartman, 
paying him therefor the sum of $495.— 
The note being unpaid at maturity was 
duly protested for non-payment, and re- 
maining unpaid after protest, this action 
was instituted for the recovery of the 
money. The note was for $500, payable 
with interest six months after date. The 
plaintiflf filed his declaration in the action, 
together with a copy of note and protest 
The defendant, within the time prescribed 
by law, filed his affidavit of defence. — 
The plaintiflf entered a rule for judgment 
for want of a sufficient affidavit of defence 
and the Court below, after argument, filed 
its opinion refusing to enter judgment in 
favor of the plaintiflf. The opinion of the 
Court below was filed on the i6th of 
October, 1882, (see 3 York Legal Rk- 
CORD 150,) and to the decision of the Court 
therein expressed, the plaintiflf excepted. 

Blackford and Stewart for plaintiflf in 
error. 

Nothing, says this Court, but clear evi- 
dence of knowledge or notice, fraud or 
mala fides, can impeach the pfinia facie 
title of a holder of negotiable paper taken 
before maturity ; 

Morehead v. Gilmore, 27 Smi. iiS-24. 

Phelan v. Moses, 17 Smi. 59. 

Battles V. Laudenslager, 3 Norris 446. 

Nor is the rule less stringent although 
the holder may have tak^ the note under 
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circumstances which ought to excite the 
suspicions of a prudent man : 

Phelan ▼. Moss, supra. 

Heist et al. v. Hart. 33 Smi. a86. 

This Cotut has also said, that when 
fraud is set up as a defence the aflSdavit 
most show in what it consisted : 

sterling v. The Mercantile, &c., Insurance Company, 
8 Casey 75. 
Matthews v. Long, 3 W. N. C. 51a. 

A general allegation of fraud is insuf- 
ficient : 

Matthews ▼. Long, supra. 
Stett ▼. Garrett, 3 Whar. s8i. 

An affidavit of defence which fails to 
set forth such a state of facts as warrants 
the legal inference of a full defence to the 
plaintiff's cause of action is insufficient to 
prevent judgment for the plaintiff: 

Bryan v. Harrison, i Wr. S33. 
Blackburn v. Ormsby, 5 Wr. 97. 
Anspach v. Bast, 2 Smi. 356. 
Bright V. Hewitt, 2 W. N. C. 6a6. 

Nothing should be left for inference : 

Peck et al. v. Jones, so Smi. 83. 
Dewey v. Dupay, 2 W. & 8. 553. 
Marsh ▼. Bfarshall, 2 Smi. 396. 

In the case before this Court, the affi- 
davit of defence we submit, discloses no 
such state of facts as would warrant the 
Court below in submitting the case to a 
jury: 

Heist et al. ▼. Hart. 23 Smi. supra. 
Reeser v. Wambaugh. 2 W. N. C. 145. 
Lingg & Bro. ▼. Blummer, 7 Norris 518. 

//. H, McClune for defendant in error. 

A mere general notice that there was 
some defence, and that the note would 
not be paid was enough to put Wagner 
on inquiry : 

Hiest V. Hart, 23 Smith, 286. 

Filed May 25, 1883. Per Curiam. 
We think the fects averred in the affida- 
vit, if unexplained, sufficient to send the 
case to the jury. This justifies the Court 
in refusing judgment for want of a suffi- 
cient affidavit of defence . The j ury is the 
proper tribunal to pass on the alleged 
£au:ts. 

Writ of error dismissed at the costs of 
the plaintiff, without prejudice to his right 
to trial by jury, and a second writ of er- 
ror after final judgment. 



Thompson v. Ward. 

A devise to testator's son and son's wife for life, with 
"remainder in fee simple to his heirs at law in case he 
should have i^sue, but in case he should die without issue, 
then the said tract of land to revert to the heirs at law or 
mv three daughters, A, B and C, in fee simple," gives only 
a Joint life estate to the son and his wife. The failure of 
issue meant is not an indefinite foilure of issue, and the 
rule in Shelly's Case does not apply. As soon as the son 
has a child, the remainder in fee vests in that child, open- 
ing to let in aflerbom children. When once vesteo in 
such children the fee is absolute. 

Error to Court of Common Pleas of 
Washington county. 

Case stated in the court below by Ward 
et ux. against Thompson et al. in cove- 
nant, on contract to purchase realty. 

The premises in question were devised 
to Ward et ux. by the will of D. Ward, viz: 

**Item. — I give devise and bequeath to 
my son. Henry Ward, and his wife, that 
portion of the farm known as the Mowl 
farm, which lies, &c., &c., to have and to 
hold the same during the term of their 
natural lives: remainder in fee simple to his 
heirs at law in case he should have issue, 
butincaseheshoulddiewithoutissue, then 
the said tract of land to revert to the heirs 
at law of my three daughters, Catharine, 
Susannah and Virginia, in fee simple. ' * 

Thompson et al. contracted to purchase 
the same, and the question below was, 
whether, under this limitation, the plain- 
tife could convey a title in fee simple. — 
The cotut below held that they could, and 
entered judgment for the plaintife for the 
purchase money. 

December 30th, 1882. Sharswood, 
C. J. It is undoubtedly one of the best 
settled rules of construction that when 
land is devised to a man for life with re- 
mainder over on his death without issue, 
such dying without issue means an inde- 
finite failure of issue unless there is some- 
thing in the will which shows the inten- 
tion to have been a definite £ciilure as at 
the death of the life tenant. In case of an 
indefinite failure the rule in Shelly's Case 
enlarged the estate for life to an estate- 
tail. But we do not think that this rule 
has any application to the case before us. 
It falls within the principle of Luddington 
V, Kene, Raym. 203, and the train of de- 
cisions which follow in the wake of that 
case. There Sir Michael Armyn, being 
seized in fee of the manor to Evers Armyn 
for life without impeachment of waste ; 
and in case that he should have any issue 
male, then to such issue maleand his heirs, 
and if he should die without issue male, 
then to Sir Thomas Bamardistor and his 
heirs forever. It was held that Evers 
Armjm took only an estate of life. Noi^ [g 



58 



YORK LEGAL RECORD. 



the language of Daniel Ward*s will means 
that Henry Ward and his wife should have 
a joint estate during their natural life ; re- 
mainder to his children in fee if he should 
have any; but if he should die \yithout 
issue, then remainder in fee to his three 
daughters. As soon as Henry should 
have a child, the remainder in fee would 
vest in that child, subject to open and let 
in other children, if any should afterwards 
be born , such fee would be absolute . After 
a limitation in fee once vests, no limitation 
over can take effect . The remainder to the 
daughters would fall to the ground, and if 
at any time afterwards the issue of Henry 
should fail, the daughters or their heirs 
could only take by descent from the chil- 
dren of Hejjry, and not by purchase, un- 
der the remainder limited in the will. — 
It is the case of a devise in fee, with a 
proviso that if that fee fails to vest, another 
estate in fee shall be substituted for it : — 
McCuUough V, Fenton, 15 P.F.Smith 418. 



COMMON FLEAS. 



C. p. of 



Firmin v. Firmin. 



A decree of divorce obtained by fraud and collusion will 
always be vacated if brought to the notice of the court 

gromptly . and before the rights of others have intervened; 
ut wnen many years have been allowed to elapse, during 
which a second marriage had been contracted by the 
guilty party, and children have been bom to him who 
would DC bastardized by the annulling of the divorce, it 
will not be disturbed, unless the record shows that there 
was no cause of action. 

Rule to show cause why decree of di- 
vorce should not be vacated and libel 
dismissed. 

This rule was taken by the wife, who 
was the respondent, to obtain the vaca- 
tion of a decree of divorce a,v,fn. entered 
in 1 87 1. The facts stated below are her 
own version of her case ; they are par- 
tially disputed by the libelant, but the 
rule was discharged without calling upon 
him to argue. 

The parties were married in London in 
1 847 . In 1 866 the wife began proceedings 
in an English court for the purpose of 
obtaining a separation on the ground of 
adultery; and, on April 22, 1869, after full 
hearing, the husband having notice and 
defending, the prayer of her petition was 
granted. During this suit no attempt 
was made by him to show that she had 
ever deserted him. He soon afterward 
left England and came to the United 
States. In 187 1, his wife, upon default 
being made in payment of alimony, fol- 
lowed him, and found him in Philadel- 



Philadelphia 



phia, living with the woman with whom 
the alleged adultery had been committed. 
An agreement was then made between 
them that, in consideration of a sum of 
money to be paid to her, she should con- 
sent to a divorce. In pursuance of this 
arrangement, the money was paid and a 
libel filed by the husband, praying for a 
divorce on the ground of desertion. In 
the course of the depositions the husband 
swore that his wife had deserted him 
seven years before, to the great astonish- 
ment of the wife, who had understood 
that every thing was to be done by con- 
sent, and no charge made against her. 
She, however, made no attempt to rebut 
this testimony. A decree of divorce a 
vinculo matrimonii was entered in due 
course, and she soon after departed for 
England. In 1883 she came back, and 
on an afi&davit embodying the above facts, 
obtained this rule. It appeared that after 
the divorce, the husband had married the 
woman who had come over with him, 
and had had by her three children. The 
marriage took place in New York. 

Junes, 1883. Hare, P.J. Thereisno 
question that this decree would have been 
vacated if application had been made 
promptly. The divorce was clearly col- 
lusive — a thing which public policy for- 
bids, and the decision of Lord Penzance 
is conclusive upon this court upon the 
question of the husband *s adultery. But 
there is another public policy which for- 
bids that this decree should be opened 
after so long a delay, and children have 
been born subsequently to the divorce, 
who have some rights, and who, indeed, 
might not have been bom if there had 
been no divorce. 

If this divorce was actually void, a dif- 
ferent case would be presented, but the 
record shows that there was a valid cause 
of action, and hence it can be considered 
only a voidable decree. 

The respondent has had the benefit of 
her agreement for nine years, and there- 
fore cannot claim any favors of this kind 
from the court. As far as her own con- 
venience or advantage is concerned, she 
• has no case. The question then is simply 
whether public policy demands that this 
divorce should be vacated. Upon this 
point it is our opinion that, after such a 
lapse of time and the intervening rights 
of children have arisen, the public interest 
would be best subserved by leaving the 
parties as they ^re.^^^^QQQg|^ 
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Q. S. of 



Delaware County. 



Road in Ridley. 

Road Law — Defective Report. 

When damafifes are assessed by a road jury the report 
must t>et out that the lands against which the damages 
are assessed are near and adjacent to the road. 

When the prayer of the petitioners is that the jury may 
view both the old and the proposed road, and "if they 
should see occasion to lay out the same, to inquire of and 
vacate" the old road, a report which does not vacate the 
old road will be defective. 

Exceptions to report of Jury to view, 
&c. 

The opinion of the Court in this case 
sets out all the material facts. 

June 4, 1883. Clayton, P. J, The re- 
port is defective in not setting forth that 
the lands of Hugh Boyd, against which 
the viewers have assessed damages, are 
near and adjacent to said road, or adjoin- 
ing the same. This is necessary for the 
protection of the person to whom the 
damages are awarded. It may be that 
Mr. Boyd might plead the irregularity in 
the proceedings against him. Whether 
he could necessarily do so, is not now de- 
cided. When the question arises in such 
a way that the judgment of the court will 
be final and binding on the parties we 
will decide that question . The suggestion 
of the defect and the doubt as to its effect 
is enough to avoid the report. 

I am also of opinion that by the pecu- 
liar language of the petition and order of 
court to the viewers, they were bound to 
vacate the old road if they granted the 
new one. The language af the petition 
and order is as follows: "If they (the 
viewers) should see occasion to lay out the 
same, to inquire of and vacate the public 
road now opened known as the Amos- 
land road from the point of the beginning 
of the proposed road to the point where 
the said Academy avenue intersects the 
said public road known as the Amosland 
road, which last mentioned road will by 
reason of the laying out of the proposed 
road become useless. Th^ prayer of the 



petitioners is that the jury shall view both 
and if they find the new road will super- 
sede the necessity of the old, then to grant 
it and vacate the old one. They did not 
pray for both roads. If they desired the 
new road whether the old one should be 
vacated or not they should have so word- 
ed their petition. 

The report is set aside. 



COMMON PLEAS. 



C. p. of 



Chester County. 



Kennebec Ice and Coal Co. v. Wilmington 
and Northern R. R. Co. 

Right to sue in another^ s name without 
consent — Subrogation — Insurer and In- 
sured — Warrant of attorney — What is 
a sufficient warrant. 

Where inturanoe companies have paid losses upon 
property destroyed by Are through the alleged negligence 
of a third party, they najr bring suit against the wrong- 
doer, in tne name of the assured, without his consent, 
and the assured cannot prevent such use of his name, or, 
by a release to the defendant, defeat tlic action. 

In such case, the insurers are not obliged to wait the 
pleasure of the assured whether he will brtng snM. 

Seven insurance coanpanies havingpaid losses upoa Uie 
property of K., which was burned Inrough the alleged 
negligence of W., instituted suit in the name of K^ out 
without K/b consent. Warrants of attoracy having oeea 
filed, executed by the several insurance companies a rule 
was taken by defeudaut to show cause why pr ocee d ings 
should not be stayed until a letter of attorney was iled 
executed by K. An answer to the rule was filed showing 
the payment of the losses by the insurance conpanies, ana 
the refusal of K. to institute suit or join in the snit as in* 
stituted, or authorize the use of K.'s name aa plaintiff. 
Held, That the warrants of attorney filed were suificlent* 

Sur rule by defendant upon **the attor* 
ney who filed the narr. in this case, * ' to file 
their warrant of attorney, proceedings 
to stay. 

The attorneys of record for plaintiflF 
had, under a prior rule to file warrant of 
attorney, filed warrants of attorney exe- 
cuted by seven certain fire insurance com- 
panies who claimed the right to bring this 
action of trespass on the case in the name 
of the Kennebec Ice and Coal Co. to re- 
cover damages from the defendant, 
through whose alleged negligence the 
ice-house of the Kennebec Ice and Coal 
Co. was destroyed by fire, whereby the 
said insurance companies were compelled 
to pay and did pay to the said ice and 
coal company certain amounts assured 
thereon. 

In answer to the present rule, the attor- 
neys of record for plaintiff set forth that 
the President of the said Kennebec Ice 
and Coal Co. had been requested by the 
said insurance companies to bring suit, 
for their use, against the defendant, but 
refused so to do or to authorize them to 
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sue in his name, giving as a reason that 
the said ice company is dependent upon 
the railroad company defendants for its 
supplies of ice . The respondents insisted 
that the insurance companies had the right 
to sue in the plaintiffs name without his 
consent, and ^at the warrants of attorney 
executed by the insurance companies, and 
already filed, wefe sufl&cient in law. 

It appeared that in addition to the seven 
insurance companies above referreed to, 
the burned premises were insured in two 
other companies, who had not paid their 
losses, but who had knowledge of the 
bringing of this suit. 

Wm. M, Hayes, for the rule. 
This suit being brought in the name of 
the Kennebec Coal and Ice Co. against 
its consent, a recovery would not be a bar 
to a second action brought by its direc- 
tion. The insurance companies are not 
named as equitable pl^mtiflfe, and war- 
rants of attorney executed by them have 
no affect whatever. 

Hpnernan & Cohen and W, T, Bar- 
berj^conXxsi, \ 

Where property insured is destroyed by 
'th4'fte3glig*tif:e of a third party, the insur- 
criji^ty^ pajrnrent of the loss, becomes sub- 
rogated to t&e rights of the assured to the 
.gftjent, 9)P tjBfe sum paid under the policy, 
j)itid wtBty tmng an action in the name of i 
.i&e assured for his own benefit with or 
'without tlie consent of the assured, and a 
'ifeleaseby the assured wotild be no de- 
fence to such a suit: 

Wood on Pirc Insurance, sees. 473, 474 

Flanders on Fire Insurance, 648 

Mason v. Sainsburv, 3 Douj^. 51 

Western Railroad Corporation, 13 Mete. xo8 

Monmouth Fire Insurance Co. v. Hutchinson, 21 N. J. 

ikenarickson v. The Fhilada. and Reading Railroad 
Company, 8 Leg. Gas. 125 
S. C 23 Fitts 147 

Hall V. Railroad Company, 13 Wallace 357 
Feoria Marine Fire Insurance Co. t. Frost, 37 HI. 333 
S. C, 5 Bennett's Fire Insurance Cases, 54 
Bean v. Atlantic & St. Lawrence Railroad, 58 Maine 82 
S. C. 5 Bennett's Fire Insurance Casei*, 341 
iEtna Fire Insurance Co. v. Tvler, 16 Wend. 397 
Timan v. Leland. 9 Hill 237 
Grade v. N. Y. Insurance Company, 8 John 245 
Whitehead v. Hughes, 2 C. R. & M. 318 
Phillips V. Oageti, ix M. & W. 84. 

The Kennebec Ice and Coal Company 
having declined to bring suit, and having 
had notice of the institution of this suit, 
their rights will be determined in this ac- 
tion. 

The rights of the two insurance com- 
panies, which have not paid any losses, 
are not prejudiced, inasmuch as they have 
had notice of this suit. 

May 7 , 1 882 . FuTHBY, P.J. This ac- 
tion is instituted in the name of the Ken- 



nebec Ice and Coal Company against the 
Wilmington and Northern Railroad Com- 
pany. 

The plain tiflF was the owner of an ice- 
house, situate on the line of the defend- 
ant's railroad in this county, which the 
declaration alleges was set fire to and 
burned through the negligence of the 
defendant, and the ice with which it was 
stored was destroyed, whereby the plain- 
tlflF suflfered damage, etc. 

The defendant obtained a rule on the 
attorneys of record for* the plaintiff to file 
their letter of attorney, and also took a 
rule to show cause why the proceedings 
shall not be stayed until a letter of attor- 
ney is filed executed by the legal plaintiff. 

The attpme3rs of record for the plaintiff 
presents letters of attorney firom seven fire 
insurance compatiies and say that the 
property burned was insured by the plain- 
tiff with them, and that they have paid to 
the plaintiff the insurance moneys amount- 
ing to a large sum , to wit, the sum of $ 1 5 , - 
855 ; that the plaintiff declined to institute 
suit against the defendant to recover the 
damages occasioned by its negligence, or 
to join with the insurance companies in a 
suit, or to authorize them to use the name 
of the plaintiff, although requested so to 
do, and that, upon such declination, they 
caused this action to be instituted in the 
name of the Kennebec Ice and Coal Com- 
pany, and they ask that the letters of at- 
torney thus presented by them shall be 
accepted as suflBcient to authorize them to 
conduct the legal proceedings thus insti- 
tuted. 

This presents the question whether 
these fire insurance companies have, under 
the circumstances stated, the right to use 
the name of the plaintiff. 

Where property is destroyed or injured 
by the negligence of a third person, so 
that the assured has a remedy against him 
therefore, the insurer, by payment of the 
loss, becomes subrogated to the rights of 
the assured to the extent of the sum paid 
under the policy. By accepting pa3rment 
from the insurer, the assured implicity 
assigns his right of indemnity from a par- 
ty liable to the insurer. It is clear that 
these insurance companies, having, as 
they allege, paid the insurance, have a 
right, if the fire was caused by tiie negli- 
gence of the defendant, to require that the 
defendant shall be maae liable so that they 
may be reimbursed the loss occasioned 
them bystich neelj|genc^^tt-the insur- 
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ance paid covers but a part of the loss 
really incurred , then both the assured and 
the insurer have an interest in the amount 
to be recovered. 

The insurers, however, having paid their 
monej-s, and by reason thereof, having 
been thus subrogated to the rights of the 
assured to that extent, cannot be deprived 
of their right to reimbursement from the 
wrong-doer by reason of the assured fail- 
ing to bring suit. They have such an in- 
terest as authorizes them to institute suit 
in the name of the assured, and they may 
thus use his name without his consent, and 
the assured cannot prevent such use of his 
name, or, by a release to the defendant, 
defeat the action. They are not obliged 
to wait the pleasure of the assured wheth- 
er he will bring suit. 

If the assured has sustained loss beyond 
that paid by the insurance companies here 
represented, the entire liability of the de- 
fendant can be determined in this suit : 

Wood on Fire Insurance, sect. A73, 474 
Flanders on Fire Insurance, 648 
Hart V. Western Railroad, Corporation, 13 Metcalf 108 
Monmouth County Pire Insurance Co. v. Hutchinson 
ai N. J. Kq. 117 
Hall V. Railroad, 13 Wallace 367 
Bastou V. Sainsbury, Doug. (a6 IC. C. h. R.) 61. 

The allegation of the defendant that 
their company is threatened with suit by 
the plaintiff in the State of Delaware, 
cannot affect the jurisdiction of this Court 
of the cause of action which has already 
attached, instituted by parties having a 
right to use the name the plaintiff. 

We think the attorneys on record for 
the plaintiff have filed sufficient powers 
of attorney, and that the rule to show 
cause why proceedings shall not be stayed 
must be dismissed. We will, however, 
require the insurance companies to give 
security for costs. 



SUPSEME COUBT. 



Ludwig's Appeal. 

A widower of fitty-seven yeara o( age entered into an 
anle-iiuptial contract with a destitute widow of sixty- 
three, whereby the latter, in consideration of a good and 
comfortable support during her life and a decent Chris- 
tian burial.agreed to release all claim in and to her intend- 
ed husband** estate. Hbld That the contract was upon 
a sufficient consideration , and that on the husband's death 
the widow was accordingly not entitled to I300 exemption 

Apjieal of Ephriam Ludwig from a de- 
cree of the Orphans* Court of Mercer 
county, dismissing exceptions to an ap- 
praisement of three hundred dollars' 
worth of property, set apart for the use of 
Eva, widow of Abram tudwig, deceased. 

The fects were as follows : About July 



I, 1867. Abram Ludwig, the father of 
Ephriam Ludwig and other children, be- 
ing a widower, and possessed of property 
worth nearly $15,000, made a proposal of 
marriage to Eva Rickert, a poor and des- 
titute widow. The same was accompani- 
ed by a request for an ante-nuptial agree- 
ment. The said Eva Rickert accepted the 
proposal, and assented to the request. — 
Thereupon the two entered into a written 
agreement, whereby the said Eva Rickert, 
for the sum of one dollar, and **In con- 
sideration of her comfortable support and 
maintenance during life, and a decent 
Christian burial at her death, ' * agreed * *to 
relinquish, remise and quit-claim all dower 
and thirds, and right and title of dower 
and thirds, and all other right, title, inter- 
est, claim or demand whatsoever, in law 
or equity, that she may acquire in the real 
and personal estate of the said Abram 
Irudwig, in case the said intended marri- 
age be had and solemnized. ' ' On July 3, 
1867, they were married. On November 
25, 188 1 , Abram Ludwig di«l intestate. — 
After his death, ample provision was made 
for the * 'comfortable maintenance and 
support*' of the widow, and accepted by 
her for two months afterwards, when she 
reftised ftirther to accept the terms and 
provisions of the said ante-nuptial settle- 
ment, and demanded her dower and rights 
as widow, under the intestate laws. At 
her request, appraisers were appointed, 
who appraised and set apart property to 
the value of $300 for her Separate use. — 
To such appraisement and exemption 
Ephriam Ludwig, one of the children of 
Abram Ludwig, excepted. 

Subsequently the court, McDermitt, 
P. J., dismissed the exceptions, and con- 
firmed the said appraisement and exemp- 
tion . Whereupon Ephriam Ludwig took 
this appeal, assigning for error the decree 
of the court. 

December 30, 1882. Paxson, J. It 
was decided in Tieman v. Binns, 1 1 Nor- 
ris 248, that when a woman about to mar- 
ry relinquishes by an ante-nuptial contract 
all right of dower, and all interest of any 
kind whatever, to which she might be en- 
titled in the estate of her intended hus- 
band by reason of her marriage, she 
waives her right to $300 of her husband's 
estate under the Act of April 14, 1857. 

It was contended, however, that this 
case does come within the rule of Tieman 
V. Binns, for the reason that the ante-nup- 
tial contract was a frau<^.t,^j^tlgQSgg[^ 
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that the provision contained therein for 
the latter was inadequate and dispropqr- 
tioned to the means of her husband, and 
that the case comes within the rule laid 
down in Kline's Estate, 14 P. F. Smith 
122, where it was said that * * while it might 
not be necessary to show affirmatively 
that there was a full disclosure of the 
property and circumstances of each, yet 
if the provision secured for the wife was un- 
reasonably disproportionate to the means 
of the intended husband, it raised the pre- 
sumption of designed concealment, and 
threw upon him the burden of proof : ' ' — 
Kline's Estate was well decided. It was 
recognized in Tieman v, Binns, and we 
have no disposition to depart from it . But 
we are unable to see its application to the 
present case. It must be remembered 
that in Kline's Estate the auditor found 
the fact that the wife had not only signed 
the ante-nuptial contract in ignorance of 
her rights, but that the extent of her hus- 
band's property had been concealed from 
her at the time of the execution of the 
contract. How stand the facts here? — 
Abram Ludwig was fifty-seven years of 
age, a widower with eleven children, 
•when he entered into this ante-nuptial 
contrslct tvith Mrs. Eva Rickert, the ap- 
pellee The latter was at that time a des- 
titute widow sixty-three years of age. — 
Abram was then possessed of real and 
'^rsonal estate worth about $14,000. — 
The contract itself recited the facts that 
* * the said Abram Ludwig is seized of lands 
and tenements situate in said county of 
Mercer ; also certain personal property in 
said county," and then provides that the 
said Abram and his heirs, executors and 
administrators, shall give and furnish the 
said Eva Rickert a good and comfortable 
support in health and in sickness for and 
during her life, and at her death, furnish 
her with a decent and Christian burial." 
This, with the nominal sum of one dollar 
is all the benefit Mrs. Rickert took under 
the contract. 

The consideration is ample to sustain the 
contract if it is free from fraud or conceal- 
ment. 

Upon this point we have the uncontra- 
dicted testimony of Judge Maxwell, who 
drew the paper. He says ; * *I wrote this 
ante-nuptial contract. My recollection is 
the parties and myself were alone in the 
office at the time this contract was writ- 
ten. I read it to the parties before it was 
executed. After I read this article I turn- 



ed to Mrs. Rickert and said to her : * *Now, 
I Mrs. Rickert, if you sign this, you get 
, nothing from Mr. Ludwig 's estate except 
your keeping and your decent Christian 
I burial. ' ' Isaidfrirther, * *I wantyoutoun- 
| derstand what you are doing, for Mr. Lud- 
I wig has a large property; how much I 
j don't know, but whatever it is, you will 
I have no interest in it at his death — that is 
what the paper says. ' ' She replied to me 
I that she understood it." 

The widow was examined without ob- 
jection on her own behalf, but she does 
not say that she did not understand the 
paper, or that she was deceived or misled 
as to the extent of her husband's estate; 
nor does she make any complaint of ill- 
treatment by the children after her hus- 
band 's death. She moved away from her 
home because her son-in-law desired her 
to live with iiim. 

There is not a scintilla of evidence to 
bring this case within the doctrine of 
Kline's Estate. If we regard the provi- 
sion for the widow as inadequate, it mere- 
ly throws the burden of proof upon her 
husband's representatives, and it has been 
fully met. From a sentimental stand- 
point the provision for the wife would not 
seem to be generous. But a widower of 
fifty -seven, with eleven children, seldom 
contracts a second marriage from mere 
sentiment. 

He may have thought it was enough, in 
view of her age and position, to give her 
a comfortable home, a decent support du- 
ring her life, and a Christian burial after 
her death . At any rate it is very clear she 
was of that opinion, and that is the end 
of the case. 

It would have been wiser to have fixed 
a sum certain for the support of the widow, 
The failure to do so, however, does not 
take away the consideration of the con- 
tract . The estate is bound for her support 
and, in case of disagreement about de- 
tails or amounts, the Orphans' Court has 
ample power in the premises. 

All of the assignments except the last, 
are to errors in the opinion of the court.— 
They need not be discussed for obvious 
reasons. The last assignment is to the 
confirmation of the appraisement of the 
property set apart for the widow under 
the Act of Assembly. This assignment 
is sustained. 

Decree reversed at the costs of the ap- 
pellee, and it is ordered that the record be 

remitted for further proceedings .> 
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Road in South Middleton Township. 

Road Law — Terminus — Repeal of Or- 
dinance. 

A petition for a road set forth that the road was to "end 
at a point in the line of the borough of Carlisle, where 
South Street as ordered to be laid out and openea bv the 
ordinances of that borough would meet the line or said 
township of South Middleton." The report set forth that 
they had **laid out for public use the following road," 
describing the termini as in the petition. By a borough 
ordinance three viewers were appointed, wno laid out 
South Street and assessed damages. Appeals were taken 
from this award of damages, and are stiU undetermined. 
At a subsequent meeting the town council passed an ordi- 
nance repealing the 'opening ordinance 'out this repeal- 
ing act was never transcribed in the ordinance book or 
signed by the Chief Burgess, nor ever published in a 
newspaper. Held, that an exception taken to the re- 
port on these grounds must be set aside. 

A road terminating at a point on the borough line has 
a sufficient public terminus. 

Although said South Street has not vet been opened, 
yet there is no ordinance to prevent its being opened, 
and therefore this road may terminate at said point. 

After the determination of the question of damages the 
Court can compel the opening of said South Street. 

DuBiTBR, whether, after the passing of an ordinance 
to open a street, the appointment of viewers, assessment 
of damages, and confirmation of report, the town council 
can repeal the ordinance. 

Exceptions to Road Report. 

His Honor, Judge Herman, being inter- 
ested in property along the line of the 
road, Hon. P. L. Wickes, of York county, 
heard the argument of there exceptions. 

The ground of the exceptions is given 
in the Court's opinion. 

WiCKBS, P. J . Seventy-five petitioners 
have complained to the Court that they 
labor under great inconvenience for want 
of a public road to begin in the Harris- 
burg and Chambersburg Turnpike at a 
certain point, and **bend at a point in the 
line of the borough of Carlisle, where 
South street as ordered to be laid out and 
opened by the ordinances of that borough 
would meet the line of said township of 
South Middleton.'* 

Under this petition viewers were ap- 
pointed and they have reported that they 
have '^proceeded to view said route and 
lay out for public use the following road, * ' 



the termini being described as in the 
petition. 

To this report exceptions were filed, 
three in number — the first alone was ar- 
gued — the second and third were not 
pressed. 

The exception argued is as follows : 
''this report is excepted to because the 
eastern terminus thereof is not a public 
point and is in the middle of a field. 
South street has not been opened to the 
borough line and there is not even an or- 
dinance extant requiring it to be opened. ' ' 

Certain * 'admitted fects" were present- 
ed on the argument from which it appears 
that South street, in the borough of Car- 
lisle, was never opened firom its west end 
to the point on the borough line mention- 
ed in this report, but that this point is 
now an enclosed field of Johnston Moore. 
It further appears that as far back as 
October 1 870, it was enacted and ordained 
by the borough authorities "that South 
street in said borough be extended and 
opened westwardly * * * * to the 
borough limits . * ' Immediately following 
this the "town council" appointed "three 
disinterested freeholders" to assess dam- 
ages and contributions, under the provi- 
sions of the act of 1 868, P. L. 848, and the 
viewers made their report which was 
"approved and confirmed nisi'' by the 
councils on January 6, 1871. 

Appeals were taken from this award of 
damages by three persons "aggrieved 
thereby," within the twenty days requir- 
ed by the act, and these appeals are still 
pending, undisposed of in this court. At 
a subseqnent meeting of the councils in 
May 1 87 1, it was enacted and ordained 
that the ordinance "opening South street 
east and west to the borough line enacted 
into a law October 7, 1870, be and the 
same is hereby repealed." 

This ordinance however remains in 
choate — it was never transcribed into the 
ordinance book by the Secretary or signed 
by the Chief Burgess, nor was it ever 
published in "at least one newspaper t&lC 
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days before taking eflfect,** all of which is 
required to be done by the act of 1851 . 

Upon these fects we are asked to sus- 
tain the first exception and set aside the 
report. 

The objections then are, if we divide the 
exception into such parts as will enable 
us the more readily to discuss it : 

ist. That the eastern terminis is not a 
public point. 

2nd. That South street has not been 
opened to the borough line. 

3rd. That there is no ordinance ex- 
tant requiring it to be opened. 

In the first place it is to be observed 
that the general road law of 1836, (2 
Purdon 1272) nowhere provides that a 
public road shall terminate at a public 
point — ^the nth section of that act which 
provides for the laying out of roads firom 
dwellings or plantations to a highway or 
place of necessary public resort/* has ref- 
erence entirely to private roads, and the 
3rd section of the act requires the viewers 
to report ** whether the road desired be 
necessary for a public or private road. I 
admit that the current of judicial construc- 
tion gives color to the assumption that a 
public as well as a private road must have 
such an outlet — ^hence we find the courts 
determining what constitutes a public 
place, and they have held a **grist mill,'* 
and a **sawmill,** a * 'cemetery** and a 
** church*' to be points at which a public 
road may terminate. 

In the case we have in hand, it is diflS- 
cult to conceive a more public point in the 
county of Cumberland than its county 
seat, and we do not suppose the learned 
counsel who argued the exceptions in- 
tended more by his argument and excep- 
tion, than that there was no way of get- 
ting beyond the inclosed field and into the 
borough — ^in other words that the road 
proposed is a mere cut de sac. 

It is true that South street has not been 
opened to the borough line, but we do not 
agree **that there is no ordinance extant 
requiring it to be opened.** 



It is of course meant by this that the or- 
dinance of 1870 is repealed by that of 
1 87 1, — ^but the latter ordinance has never 
been completed, and is now inoperative. 
This was recognized by the counsel who 
argued the exception, but he urged the 
j view upon us that at any moment, not- 
withstanding the lapse of time, the neces- 
sary steps may be taken to give life to 
this dead enactment, and that then the 
pending appeals from the assessment of 
damages will end, and an impassible bar- 
rier erected to* those who seek to enter 
the borough by means of this road. 

It is enough for our present purpose 
that no such no action has as yet be taken, 
and it is perhaps well to suggest, that af- 
ter the ordinance extending this street, the 
appointment of viewers to assess the 
damages and the confirmation of their re- 
port, it is at least doubtful whether the 
borough has the legal right to repeal the 
ordinance of 1 870. Certainly not if indi- 
vidual rights have vested, and it would 
seem from the cases, that those to whom 
damages were awarded have acquired a 
vested right to the sum so awarded.— 
(i Wend. 54, 520.) 2 Wr. 249. 

Again it was insisted '*that the appeals 
now pending must be disposed of before 
the borough authories can proceed to 
open the street, and that after that they 
may open the street or not as they see fit 
and that the court would have no more 
power to compel them to do it, than it 
would have to compel the legislature to 
enact a certain law, and that the legisla- 
ture and the councils stood upon the same 
footing.** 

It is true that the questions relating to 

damages must be adjusted before South 

I street can be formally opened, but when 

that is done, we have no doubt that those 

I entitled to receive the money can apply 

I to the court for a writ of mandamns to 

I compel the borough authorities to pay the 

amounts, and if necessary to collect the 

money by appropriate assessment, and 

that if they refuse to open the street that 
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the court wotild have ample power to is- 
sue a similar writ and compel them to 
do their duty. They have the absolute 
right to determine whether the public 
convenience and interests require them to 
ordain additional streets or extentions of 
those already opened — and as it is a matter 
in their discretion no court can compel 
theiH to act — ^but after the ordinance has 
passed, and the question of damages set- 
tled, the right of the citizen commences, 
and the power of the court may be in- 
voked. The Supreme Court long ago 
decided that in this regard, there is no 
analogy between the legislature and city 
or borough councils : 20 Smith 469 ; 
7 Wright 400. 

The case cited on the argument by the 
learned counsel who appeared for the re- 
port, was not unlike the one in hand. 
(Road in Jefferson and Rush Townships, 
2 W. N. C. 138.) Said the court below, 
**An unopened state or county road may 
be a suitable place for the termination of 
a public road. When the former road is 
opened, according to the duty of the 
supervisors, it would certainly be a public 
point, and the newly laid out road will 
perhaps not be opened before the earlier 
one. It becomes the duty of the super- 
visors to open both for the benefit of the 
people and then the community may be 
accommodated with highwa3rs as fast as 
required. * * This was aflfirmed. 

A stronger case than either is Spring 
Garden Road, 7 Wr. 144, the facts are im- 
perfectly reported — but enough appears 
to show that the road was prayed for and 
laid out **to the line of the borough of 
York.'* The p'fetition and report show 
more fully that the western terminus of 
the road was * 'through the improved lands 
of George Welsh to a post at the line of 
the borough of York on the east side of 
said borough on lands of George Welsh. * ' 
The fifth exception filed to that report was 
that, **the western terminus of said road 
has no public outlet or connection with 
any other public road or highway. ' * My 



learned predecessor in that district, dis- 
missed the exceptions and confirmed the 
report, which was afterward aflSrmed by 
the Supreme Court. 

No opinion was filed in the court be- 
low, but the decision doubtless proceeded 
upon the broad ground that the borough 
line was a public point, and that when the 
travelers over Spring Garden Road sought 
admission to the borough, the Councils of 
York would ftimish an avenue through 
which to enter. No street had been or- 
dained connecting with the **post on the 
borough line,** but the authorities, mind- 
ftd of their duty to the public, soon sup- 
plied the missing link. 

It is no answer to these petitioners 
that they may reach Carlisle by other 
roads as was said on the argument. It 
was said of old that ''all roads lead to 
Rome, ' ' and it may doubtless be said with 
equal truth, that in Cumberland county, 
all roads lead to Carlisle — ^but when sev- 
enty-five respectable citizens complain of 
the inconvenience of access to it, and the 
report of viewers lays out a road for pub- 
lic use, from which its rucessity must be 
inferred, (17 S. & R. 388) it ought to re- 
quire something more than the barren 
technicalities here interposed, to defeat 
the public convenience. 

We are therefore of opinion, for the 
reasons assigned, thatthe first exception to 
this report ought not to be sustained. We 
think the second exception also without 
merit under the authority of the case 
above cited (17 S. & R. 388). There are 
other exceptions pending, relating to the 
damages assessed th^ land owners through 
whose property this road is laid out. They 
have not been argued, and until disposed 
of no order can issue to open the road. 

For the present therefore we only dis- 
miss the first and second exceptions. 



Deeds without words convey no real 
estate. 

Court plaster — Damages for breach of 



promise. 
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COMMON PLSAS. 

C. F. of Adams County. 

Socks V. Socks. 

Judgment — Assignment of- — Equities be- 
tween original parties. 

A petition was presented by the children of A., de- 
ceased, aUeirinff that the judgment originally given by 
B. to C. was to secure monesrs which C. as guardian of 
said children, had loaned to B; that the judgment had 
been assigned by C. to the present equitable plaintifis, 
and pravmg the Court to set aside said assignment, and 
that theMudgment be decreed for the ube of said children. 
HBX.D, That the judgment being to C. absolutely, and 
having no ear-marks on it to show the presence of any 
secret equities and there being no evidence that the as- 
signees had notice of such equities, the assignment will 
not be disturbed. 

Rule to set aside assignment, &c. 

The petition of Marga'retta Socks, de- 
fendant in the above judgment, alleges 
that she being about to purchase some 
land as a home for herself and family 
made an arrangement with the guardian, 
with the consent of her children, to invest 
their money in land, and that the 
money secured by said judgment against 
her is a trust fund, invested in the pro- 
perty, now and ever since occupied by 
her and said children. This judgment 
was given to the guardian in his individual 
capacity, and not as guardian. The judg- 
ment was afterwards assigned and reviv- 
ed, and is now held by Edward McPher- 
son, Margaretta Socks and Edward J. 
Cox . The guardian died insolvent. This 
rule was taken to set aside the assign- 
ment, and the judgment marked for the 
use of the children of Lieut. John Socks, 
deceased. 

June 25, 1883. McClean, P. J. The 
Court is prayed that all the assignments 
may be deemed invalid and set aside, and 
the judgment be decreed and held in trust 
for the use of Peter Socks, Sophia Shildt, 
Elizabeth Sheely and Annie Socks, chil- 
dren of Lieut. John Socks, deceased, and 
of Margaretta Socks, the defendant in 
judgment, on the equitable ground that 
the judgment represented trust fiinds of 
said children. **It is very true that the 
assignee of a judgment or mortgage takes 
it subject to all the defences of the obligor 
against the obligee, but it is equally true 



that he does not take it subject to the secret 
equities of third persons.*' This is very 
familiar doctrine and has been repeatedly 
enforced by the Supreme Court of this 
State. In Davis v. Barr, 9 S. & R. 140, it 
was said by Gibson J.: **It certainly is 
not a general principle of equity, that a 
purchaser for valuable consideration of 
the legal title to any kind of property, 
should take it subject to an equity of which 
he had no notice. ' ' And again on p. 141 : 
**But with any agreement between the 
original parties inconsistent with the pur- 
port or legal eflFect of the instrument, the 
assignee had nothing to do. No such 
agreement is within the purview of the 
act ; and the assignee is not bound to call 
on the obligor for information about 
matters, the existence of which he has no 
reason to suspect, the necessity of inquiry 
being limited to want of consideration and 
setoff.'' 

It would appear that the authorities 
cited by the learned counsel for the peti- 
tioners do not sustain his present attempt 
to set up the alleged equities of third 
parties against the assignees. 

In the case of Jacob Frantz, for the use 
of John Garberich v. Philip Brown, i P. 
& W. 257, the parol agreement was be- 
tween the obligor and obligee for the 
benefit of the obligor, not strangers to the 
bond. There is no question in the case at 
bar, affecting the existence or quan turn of 
the debt. 

In Mann v, Dungan , Assignee of Morris, 
II S. & R. 75, a set off was permitted 
between the original parties, against the 
assignee of the bond. In Gochenauer et 
at V. Cooper et al, 8 S. & R. 203, the 
question was with the assignees under the 
Insolvent Act. 

In the case of Bury, assignee of Bink- 
ley V, Hartman, 4 S. & R. 186, the ques- 
tion was a pa3rment made by the obligor 
to the obligee before notice of the assign- 
ment. So it was in Wheeler, assignee of 
Baynton 11. Hughes' Ex., i Dallas 27. 

In Rundle et al v. Ett^e^^p Yeates 
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23, the bond, was without consideration. 
In Reed's Appeal, i Harris 476, the ques- 
tion was as to the title to the land. 

There is nothing in evidence whatever 
that would have put the assignees as pru- 
dent men upon inquiry. I am inclined to 
the opinion that in any point of view they 
were not subject to the duty of inquiry for 
such latent equities as it is sought to set 
up against them, and that they can stand 
upon their clear legal title to the judg- 
ment. The principles stated here received 
recent recognition and application in ap- 
peal of the Miffin Co. Nat. Bank, reported 
in Outerbridge 150. The present claim- 
ants by petition are strangers to the record. 
The note with warrant of attorney is exe- 
cuted to John Socks, Sr., not as guardian. 
It has no ear marks whatever indicating 
that it was for trust funds. And still 
further, there is no competent or suflScient 
evidence that the judgment represented 
guardian money. We have no testimony 
from Mr. Woods, the attorney who drew 
the note, as to the nature of the debt. But 
what are we oflFered ? First, the testimony 
of the petitioner, Margaretta Socks the 
obligor, who alleges in her petition that 
she being about to purchase some land as 
a home for herself and family, made an 
arrangement with said guardian, with the 
consent of her children, to invest their 
money in said land, and that the money 
secured by said judgment against her is a 
trust fund, invested in the property, now 
and ever since occupied by her and said 
children. She seeks to defeat the right 
and eflfort of the assignees to collect from 
her. Her interest and attitude are directly 
in conflict with the unqualified terms of 
the judgment and with the interests of the 
assignees. 

The obligee assigned the judgment note 
just before judgment was entered upon it. 
She disputes and denies the lawfulness of 
this assignment and seeks to impress upon 
the fund a character which it does not 
bear upon the record, and all this with the 
mouth of the other principal party closed 
in death. She is directly interested in the 
question and case before the Court ?. She 



will gain or lose by the decision ; vide 
McMurray's Appeal, 13 W. N. C. 136. 

The next witness John F. Socks does 
not prove anything about the consider- 
ation of the judgment, neither does John 
Sheely. 

Peter Socks testifies in relation to it, but 
can it be contended that he is a compe- 
tent witness ? He is directly claiming for 
himself and others against the act of the 
man who is dead. Peter must certainly 
gain or lose by the decision in this pro- 
ceeding. Neither does the calling of 
Peter by the respondents to depose before 
another officer remove his incompetency 
when called to testify in his own behalf. 
Under Sect. 2 of Act 15 April 1869, a 
party to the record of any civil proceeding 
in law or equity or a person for whose 
immediate benefit such proceeding is 
prosecuted or defended, may be examined 
as if under cross-examination, at the in- 
stance of the adverse party, or any of them, 
and for that purpose may be compelled, in 
the same manner, and subject to the same 
rules for examination, as any other wit- 
ness, to testify ; but the party calling for 
such examination shall not be concluded 
thereby but may rebut it by counter-tes- 
timony. 

And the third section provides that the 
testimony of witnesses authorized by the 
act may be had by depositions, &c. 

Well, when he is called by the adverse 
party his testimony does not prove the 
consideration of the judgment. But it 
weighs against his mother and himself, 
when he shows that he read the judgment 
of revival in favor of John N. Socks and 
Edward McPherson and explained to his 
mother as he was able, notwithstanding 
the force of this may be somewhat ob- 
scured by other statements of his not con- 
sistent with it. 

Sophia Shildt, another of the parties, 
does not prove the issue, and she is clearly 
incompetent. 

The standing and testimony of the 
last witness for the petitioners, Margaretta 
Socks, sen., must be examined with some 
care. She is the widow of John Socks 
the elder, and also one of the assignees of 
the judgment. Mr. Duncan appeared for 
her, but has not answered. It may be 
said that she testifies against her own in- 
terest, as an assignee of a part of the 
judgment. But the effect of this is to re- 
lieve the estate of her deceased husband 
I and to benefit her conse<|U^ntljr^y|^tih^g|g 
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estate were solvent. Her testimony is 
claimed to be adverse to the act of her 
husband in the assignment of the judg- 
ment and he is dead. 

But without determining the question 
of the competency of this witness, and 
taking the testimony, what does she 
prove? she sa3rs: **I never saw the re- 
ceipts. He (the old man) told me that he 
had a judgment. He told me that he had 
got a judgment instead of the receipts. 
He said nothing about giving back the 
receipts. He said nothing to me about 
the receipts.*' Thus seriously impairing 
the previous statement and on cross-ex- 
amination *'I can't tell what it (the 
judgment) was given for. My husband 
did not tell me what the note was taken 
for." In such uncertain, self-con tradic- 
tary testimony suflScient for the purpose 
of decreeing a judgment of record to be 
not the property of the beneficial plain- 
ti& of record, but for the use of strangers 
of the record. 

Still further Edward McPherson and 
Edward J. Cox in their sworn answer 
deny the truth of the statements made by 
the petitioner Margaretta Socks, in her 
petition, as to certain arrangements made 
between her and the said John Socks, Sr. , 
for the investment of the money of her 
children in real estate bought by her and 
as to the payment thereof and the receipts 
given therefore. If even the testimony of 
Margaretta Socks, sr., was full and per- 
fect, we might well in equity call for the 
testimony of more than one witness be- 
fore depriving the assignees of their pro- 
perty, after a revival by the defendant, of 
the judgment to the original assignee and 
to Edward McPherson, and after five 
years have elapsed since the assignment 
to Mr. McPherson, and after his assignor, 
John N. Socks, has become insolvent, as 
is represented in the petition : Burk's 
Appeal, 39 Leg. Int. 314. Graham v. 
Donaldson T. W. 453. 

Rule discharged. 
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Heaffer v. Lingg et. al. 

Judgment — Opening of— Minors, 

When an arrangement is entered into with minor chil- 
dren, through their guardian, the rights of all parties 
must be carefully preserved. The children will not be 
allowed to profit by an unlawful act. 

Defendants, being minors, Kavejudgment in consid- 
eration of a convevance of land, while of course an exe- 
cution on such Judgment must be restricted to the land 
in question, thev will not be permitted to refuse to pay 
their share of said judgment and at the same time reuin 
their Interest in the land. 



Rule to open judgment, &c. 

This judgment is on sci.fa. and alias 
sci,fa, against John E. Lingg, Joseph F. 
Lingg, Francina Lingg, and Jacob H. 
McMaster, guardian of Elizabeth R. 
Lingg, David A Lingg, Sarah Emma 
Lingg, Mary W. Lingg and Harry M. 
Lingg, minor children of David Lingg. 
The petition asked to have the judgment 
opened, alleging that Francina was a 
married woman at the time of issuing the 
sci, fa., and that her husband was not 
jointed in the writ. It also appeared in 
the testimony that she was a minor at the 
time of giving the original judgment. 

Wm. Heaffer conveyed the land to de 
fendants in consideration of the judgment 
note in controversy. The sum of this 
judgment also included an indebtedness 
of the father of these defendants to 
Heaffer, and the entire arrangement was 
entered into in order to give defendants a 
clear title to the land. The petition at- 
tacked the validity of the original judg- 
ment, and all the questions raised are 
stated in the Court's opinion. 

June 25, 1883. McLban, P. J. The 
petition verified by affidavit alleges a de- 
fence to the original Judgment No. 46 of 
Aug. T. 1876, on the part of the first three 
named defendants, in the sci. fa. who 
were the defendants in the cUi. sci. fa. to 
wit John E. Lingg, Joseph F. Lingg and 
Francina C. Lingg, and against whom 
upon two returns of nihil, Uie judgment 
of November 15, 1881, was entered. 

No defence whatever is offered upon 
the ground of any matter subsequent to 
the original judgment, except the cover- 
ture of Francina and that is deemed in- 
sufficient as appears farther on and there- 
fore the opening of the judgment upon 
the two nihils would avail the defendants 
nothing. 

As to the judgment by confession of 
Jacob H. McMaster, guardian, upon the 
scire facias y he has had no day in Court 
in this proceeding. A rule should be 
served upon him to show cause why he 
should not become a party and why the 
judgment confessed by him should not be 
opened. It is quite plain that his act 
cannot bind Elizabeth B. Lingg if she was 
of age before the confession of judgment 
by the guardian, upon the sci. ia. But 
Jacob H. McMaster is the legal guardian 
at this time of Sarah Emma, Mary V. and 
Harry M. Lingg. It appears from the 
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testimony that he was active in the ar- 
rangement which resulted in the convey- 
ance of the land by the plaintiff 
to the adult and minor children, 
and no advantage must be permitted 
to ensue to the grantees from this con- 
vejrance without the performance of any 
just obligation which induced the exe- 
cution and delivery of that conveyance. 
The judgment of John F. Kuhn No. 185 
of January T. 1872 was not a lien upon 
the life estate of David Lingg, if the fee 
to the land was in his wife, as she was 
living at the date of that judgment. The 
Act of I April, 1863, 2 Purd. Dig. 1009, 
pl- 33 > deprived that judgment of any 
such effect. 

Thenifthelevy of the/./a. after the 
wife's death created a lien upon the hus- 
band's life estate, it would appear doubt- 
ful whether the proceedings of sale were 
regular and legal, no evidence being 
offered of an order of Court for the issuing 
of the vend ex, or of any notice of the 
application for the writ being given to the 
tenant for life. It may be that it was the 
life estate that was sold by the Sheriff, 
the sale was void and conferred no title on 
the purchaser; Kintz v. Long, 30 Penn. 
St. 501 : Snyder v. Christ, 39 ibid 499, 
vide last proviso to sect. 4 Act 24 January 
1849, I Purd. Dig. 652, 653, pl. 90. 

But there was a judgment in favor of 
Wm. Haeffer v, John Lingg and David 
Lingg, to No. 80 of November Term 1875 
for $676, which was a lien upon the in- 
terest of John Lingg in real estate and 
also upon the life estate of David Lingg 
assuming that the fee had been in the wife 
of the latter. And it may be very reason- 
ably conjectured as alleged in the sworn 
answer of the plaintiff, that the indebted- 
ness of John and the fether to the plain- 
tiff were readjusted in the conveyance by 
the plaintiff to the children. In the light 
of the testimony to Mr. Woods, it is cer- 
tainly very proper, and needful perhaps, 
as was suggested by the plaintiff's coun- 
sel upon the argument, that the testimony 
of David Lingg should be taken. I am 
unwilling to open the original judgment 
V, John Lingg, Joseph, Francina and the 
guardian, to No. 46 of August Term 1876, 
under the testimony presented. Accord- 
ing to the deposition of Mr. Woods, David 
Lingg was the party who procured the 
amicable confession in that case. The act 
of David Lingg and the testimony of his 
son John are in conflict. 



Whatever was just and right in the 
original transaction and whatever was 
then designed in good faith must be main- 
tained. If there was any unlawful act on 
the part of David Lingg, that led to the 
execution of the conveyance by the plain- 
tiff to the children, the children must not 
profit by it. Neither on the other hand 
must they suffer by it, but the principal 
parties should be relegated to their orig- 
inal position . I would remark further that 
in a matter of such consequence as this, 
Joseph F. Lingg, the absent defendant 
should either appear in person or be rep- 
resented upon a power of attorney ex- 
pressly for the purpose intended. We 
have a solemn record of a regular judg- 
ment against the three adult children. 
The petitioners have no other parol testi- 
mony than that of themselves. They 
have no other witnesses to testify in their 
behalf. The sworn answer is responsive 
to the material statements of the petition, 
and if the latter is to prevail, the answer 
should be overcome by the testimony of 
two witnesses or one witness corroborat- 
ed by other circumstances and facts; 
Burks' Appeal, 38 Leg. Int. 314. 

The petition expressly sets out that the 
original judgment to No. 56 Aug. T. 1876, 
was taken against the petitioners, as a 
purchase money judgment and as part 
payment of the consideration money of 
the conveyance. It is said however that 
Francina C. Lingg one of the three adtilt 
defendants was a married woman at the 
time of the issuing of the Sci, Fa, and 
that her husband was not joined in the 
writ, and the disposition of this woman is 
offered and read, in which she swears 
that she was bom in 1856, which if true 
would also show that she was a minor at 
the time of the original confession of judg- 
ment in 1876, alSiough it was admitt^ 
before me, upon the hearing at chambers 
that she was an adult at that time, the 
date of the deed from the plaintiff, which 
is even date with the confession of judg- 
ment. This party in cross-examination 
swears **I know I was bom in 1856, be- 
cause it is down in the Bible. I have a 
recollection of my birth. I always recol- 
lect that, I recollect that I was bom on 
the 28th of Sept. I state that from my 
recollection and that is the only source." 
Of course some of this testimony is simply 
absurd. No Bible record is offered and 
there is no corroboration of this defen- 
dant's statement by any other witness.^ 
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And there is no allegation in the petition 
of her infancy, and consequently no such 
question was in issue, and the testimony 
on the subject is therefore irrelevant. It 
may be that the testimony is true, and if 
the issue is made and proper proof be ad- 
duced, ground will be constituted for 
opening the judgment as to her. Eliza- 
beth Fleming gave better testimony as to 
her age, but speaks also of the record of 
her birth in the family Bible, and swears 
that it is at home in her father's house. 
David swears "I was bom 23rd of Feb- 
ruary 1863, I think, no 1862. I saw my 
age in the family Bible, that is the way I 
got at it.*' 

Such kind of testimony demands the 
production of the primary Evidence. In 
looking over the depositions it also occurs 
to me, that it wotdd be well to know, if 
any further testimony should be taken on 
the subject of the time of birth of any of 
the defendants, and the declaration of the 
father are given in evidence whether such 
declarations were made post litem motem 
or not. 2 Starkie on evidence 606. This 
suggests itself, as it may be that David 
Lingg the father discerns, that if the rule 
in this case were made absolute, and the 
adtdt defendants as well as the guardian, 
relieved from liability under the judgment 
he as well as John might escape the pay- 
ment of their former indebtedness to the 
plainti£F, and his children hold an absolute 
title to tie land, without any equivalent 
for the life estate, to which the children 
in their petition say the land was subject. 
A rule will be granted on David Lingg 
to show cause why he should not be made 
a party to this proceeding and to answer, 
if the plaintiff desires and moves for such 
a rule. It further suggests itself that 
whilst manifest care was exercised in hav- 
ing a guardian appointed for all the 
minors, it is somewhat remarkable that 
an eflfort is now made to show that Fran- 
cina was also a minor at the time of the 
appointment of the guardian for the 
others. 

In Glass v, Warwick, 4 Wr. 140, a scire 
facias sur mortgage which was given for 
purchase money of real estate was sustain- 
ed against a married woman without her 
husband being joined with her. 

In Patterson v, Robinson, i Casey 81, 
a married woman gave her own judg- 
ment bond for balance of purchase money 
of land. The judgment was opened, the 
coverture was admitted, but judgment 



was given the plaintiflF. See also Shnyder 
V, Noble, 9 W. N. C. 183. 

So in this case, no attempt has been 
made to charge Francina Wise personally 
with the judgment, but she cannot be per- 
mitted to retain her interest in the pro- 
perty, and at the same time refuse to pay 
her share of the consideration money. Of 
course the judgment can only be levied 
upon her estate in this land and the exe- 
cution must be restricted accordingly. 

If the plaintiff desires to treat Elisabeth 
as an adult at the time of issuing of the 
sci, fa, the judgment thereon can be 
opened as far as she is concerned, and a 
piuries sci.fa, be issued against her and 
her husband. As to the minors, it is said 
in Wilhelm v. Folmer, 9 Barr 300, **it is 
perhaps also true that where a trustee 
from the nature of it, cannot properly dis- 
charge his trust, without the exercise of 
power over the subject intrusted to him 
the law conceeds to him the necessary 
authority and discretion, so far as is es- 
sential to effectuate the object of the 
trust.^* 

In the case at bar, the Orphan's Court 
of Adams county, upon the petitions of 
Elizabeth R. Lingg and David Lingg, 
both being over 14 years of age, and on 
the petition of the fether as the procheim 
ami of the other three minors, appoint 
Jacob H. McMaster guardian for the dis- 
tinct and express purpose to secure an 
undisputed title to real estate in which 
they conceive they had an interest, and 
to take care of their interests in the pre- 
mises. It is quite manifest that the con- 
fession of judgment by the guardian was 
in execution of the object of his appoint- 
ment See also Miller v. Ege, 8 Barr 352. 
If Jacob H. McMaster, the guardian, be- 
comes party to this proceeding, should he 
be permitted, if he was so disposed, to 
wrest the judgment from Mr. Heaffer or 
defeat the very purpose for which he was 
appointed ? 

And now to wit, June 25, 1883. The 
stay of execution is continued, with leave 
to any of the parries to move to the court 
to take any further action that may be 
appropriate, just and necessary, such leave 
to terminate on the 20th day of August 
next, and such stay and leave are granted 
particularly for the purpose of enabling 
the parties in the meantime to honestly, 
calmly, fairly and Amicably adjust the 
equities between them and terminate the 
litigation, the lien g^ j!}|*^|f^^<^ continue. 
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THURSDAY. JULY s 1883. 



No. x8. 



COMMON FLZAS-IN ZaUITT. 



Bierbower et ux. v. Laird and Bentzel. 

Eqjdty — Action at Law — Specific per- 
Jarmance. 

A., as surety for B., paid a judgment recove r ed against 
them. B.'s wife, to indemnify A., assigned two iudg- 
menu which she held against B. Upon the distribution of 
B.*s assigned estate, A. received a dividend on the two 
judgments and also on his claim against B. by reason of 
nis payment ot the debt on which he was surety. Alter- 
waras, B.. as assignee of A., attached B.'s legacy under 
D. *8 will and received a sum much larger than the original 
debt B. and wife then filed a bill in canity, alleging that 
Che assignmentof the judgments by the wife to A. was 
fraudulent; or if not. that she was entitled to receive from 
A. and B., or either of them, the amount received by them 
over and above the original sum of money paid by A. as 
aorcty for B., and praying that the whole of the moneys 
received hy A. ana B., or all received by them in excess 
of the amount paid by A. as aforesaid, be decreed to be 
paid to the wife of B. Hbld, on demurrer, that a bill in 
equity will not be in this case. 

All the facts necessary to a complete remedy at law 
are known in this case, and the whole matter relates to 
a single transaction. It is clear that an adequate remedy 
exists at law, and therefore equity will not entertain 
jurisdiction. 

Under such a state of afBedrs, the filing by plaintiff^s 
counsel of a certificate setting forth that in nis opinion the 
caae is of such a nature that no adequate remedy can be 
obtained at law, will not avail to save the proceecUngs. 

Demurrer to bill in equity. 

The bill in equity substantially sets 
forth the following facts : 

1. That the administrators of Jacob 
Myers, deceased, brought suit against 
Henry C. Bierbower and Samuel Laird 
(surety on a note for $625,) and recovered 
judgment, and that Samuel Laird, on 
April 5, 1879, paid counsel of said ad- 
ministrators $457-77 in full of the balance 
due on said note with interest and costs. 

2 . That at the time said Samuel Laird 
so paid said bail money for said Henry C. 
Bierbower, the latter was in embarrassed 
circumstances and insolvent. That at the 
same time, his wife, the said Margaret, 
held in her own right and as her own sep- 
arate property, two several judgment- 
notes, each for the payment of five hun- 
dred dollars with interestfrom date, against 
her husband, the said Henry C. Bierbow- 
er ; first of said judgment notes being 
dated April i, 1875, payable one year af- 
ter date ; and the whole amount of said 



two judgment notes with interest there- 
on, being then due firom said Henry to his 
said wife Margaret; all which the said 
Samuel Laird then and there well knew, 
and as your orators believe, the said Ed- 
ward D. Bentzel, Esq., also knew. 

3. That Samuel Laird, before the pay- 
ment by him of the money as bail for 
Henry C. Bierbower, prevailed upon 
Margaret to consent and agree to make 
an assignment of her two judgment notes 
to him as collateral security for the in- 
debtedness of her husband to Laird, grow- 
ing out of a liability of Laird to pay the 
bail money, and that all monies that 
should be realized by him on said two 
judgment notes, overandabove theamount 
of said bail money, should be paid ovet 
by him to her. 

4. Thatonthe 12th day of March, 1879 
the said Samuel Laird came to the resi- 
dence of the Bierbowers and produced a 
paper writing as follows : 

'*Rnow all men'by these presents that 
I, Margaret Bierbower, in consideration 
of the sum of money due on the within 
judgment note, have granted, bargained, 
transferred, assigned and made over unto 
Samuel Laird, his heirs, executors, admin- 
istrators and assigns, the within judgment 
note, together with all the benefits and 
advantages that may be obtained thereby. 
Witness my hand and seal this 12th day 
of March, 1879. 

MARGARET BIERBOWER." 

This assignment was written on the 
back of each of the judgment notes. 

5. Judgment was entered on these 
notes against Bierbower, and the assign- 
ment to Laird marked on the docket. 

6. Bierbowerexecuteda deed of assign- 
ment to Laird for the benefit of creditors, 
excepting the wife's separate estate. 

7. Before the Auditor distributing 
Bierbower 's estate, Laird presented a claim 
for $790, paid by him as surety for Bier- 
bower: and the two judgment notes as- 
signed to him as above-mentioned. He 
received a dividend Bfgili(f§y^(5e)^^ 
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claim and notes. The Bierbowers were 
not present at the audit, and the Auditor's 
report was confirmed. 

8. On March 2, 1881, the legacy of 
Bierbower, under the will of Englehart 
Melchinger, deceased » was attached on the 
said judgments. The attachment was 
never served on Bierbower, no appear- 
ance was entered, and no judgment was 
taken against the garnishees. 

9. On September 25 , 1 882 , these judg- 
ments were assigned to E. D. Bentzd, Esq. 

10. The Auditor in the Melchinger es- 
tate awarded to E. D. Bentzel, Esq., $1,- 
454.37, of which $39.84 was for costs. 

11. E. D. Bentzel, Esq., received said 
amount from the executors of Melchinger. 
This was $724.08 over and above the true 
balance of the indebtedness of Bierbower 
to Laird as surety aforesaid. 

12. Alleges the retention by Bentzel 
and Laird, or either of them of said sum of 
$724.08 in fraud of the rights of Bierbower 
and wife, and charges : 

a. That the said assignments by the 
said Margaret Bierbower of her said two 
judgment notes, to the said Samuel Laird, 
in manner and form as stated in the/ourih 
paragraph of this bill, were null and void 
in law. 

A. That the said assignments were ob- 
tained fraudulently, and conferred no legal 
rights whatever upon the said Samuel 
Laird. 

c. That even though the said assign- 
ment of the said two judgment notes by 
the said Margaret to the said Laird were 
not fraudtdent and void as to said Mar- 
garet Bierbower, yet the same were held 
by him as collaterals as stated in this, and 
all and every use the said Laird has made 
of said collaterals, or the monies realized 
thereon, in violation of said agreement to 
hold and use them as collateral, are fraudu- 
lent and void as to the equitable rights of i 
the said Margaret Bierbower. | 

13. Wherefore, your orators, having no | 
adequate remedy at law, pray your honor 1 
able court for relief in equity, and to this ; 



end pray Honors to order and decree that 
the said defendants account to your orators 
for the use aforesaid, for all monies re- 
ceived by them or either of them on the 
said two judgment notes, the judgments 
and attachments thereon, and to pay the 
same over to your orators for the use 
aforesaid^ with interest thereon. 

14. Or that your honors may order and 
decree the said defendants and each of 
them to account and pay over to your 
orators for the use aforesaid, all monies re- 
ceived by them or either of them on said 
collaterals, with interest over and above 
the true balance of the said indebtedness 
of the said Henry C. Bierbower to the 
said Samuel Laird, after deducting and 
crediting the sum of $116.87, dividends 
received as aforesaid by the said Laird out 
of the assigned estate of H. C. Bierbower ; 
and that your orators may have such 
other and further relief in the premises as 
to your Honors shall seem meet and the 
nature of the case may require , and to 
that end may it please your Honors to 
award a writ of subpoena, &c. 

To this bill the defendants filed the fol- 
lowing demurrer : 

The defendants demur to the whole bill 
of complaint of said plaintifis, and for 
cause of demurrer show : 

Firsi — ^The defendants have not by 
their said bill made or stated such a case 
as doth or ought to entitle them to such 
relief as is therein sought or prayed for 
from or against the defendants. 

Second — ^There is a complete and ade- 
quate remedy at law for the plaintifEs 
against the defendants, to redress the 
said alleged grieviences set out in theplain- 
tiffs bill of complaint ; and their remedy 
for said alleged greviences is not in equity. 

Wherefore the defendants do demur to 
said bill of complaint, and pray the judg- 
ment of the Court whether they shall be 
compelled to make any other or ftirther 
answer to said bill, and pray to be hence 
dismissed with their reasonable costs, in 
their behalf sustainedyGoOQlc 
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Plaintiff's counsel on the argument filed 
the following paper : 

I, H. L. Fisher, counsel filing the bill in 
this case, hereby certify that, in my opin- 
ion, the case is of such a nature that no 
adequate remedy can be obtained at law, 
and that the remedy at law will be attended 
with great additional trouble, inconveni- 
ence and delay ; and I hereby respectfully 
ask leave of the Court to be allowed to 
file this certificate as amendatory of the 
bill in this case. 

John IV, Bitiinger, for demurrer. 

H, L, Fisher^ contra. 

July 2, 1883. WiCKES, p. J. The cer- 
tificate filed by plaintiff^s counsel after the 
argument of the demurrer, will not avail to 
save the proceeding. It is clear that an 
adequate remedy exists at law, and it is 
conceded that when such a remedy is 
open, equity will not entertain jurisdic- 
tion. 

This is really in the nature of a proceed- 
ing to compel the specific performance of 
a contract, although not placed upon that 
footing, nor cotild it be, as it is not sought 
to have the property assigned returned in 
specie, nor is there any uncertainty as to 
the measure and calculation of damage. 
(Brightley's Equity 184-5.) But it is 
said an action of account render would 
have lain on the common law side of the 
Court, and that therefore after filing the 
certificate above referred to under the pro- 
visions of the Act of 1880 ; (Purdon 591, 
pi. 4.,) the plaintiff has a right to pro- 
ceed by bill in equity. Account render 
however would be a most inappropriate 
remedy under the facts set forth in the 
bill. 

The first judgment in such an action is 
pro|*erly quod computet, and then either 
by Auditors or by a jury in the sound 
discretion of the court, an account is set- 
tled and a balance ascertained. 

The acts 1840 and 1831 , provide for the 
compulsory production of **books, docu- 
ments or papers as may appear to be neces- 



sary for a full and equitable adjustment of 
the controversy. ' ' But all this wotild be 
an idle ceremony in this case, in which all 
the facts necessary to a complete remedy 
at law are already known, and where the 
whole matter relates to a single transac- 
tion. 3 P. & W. 297 ; 6 Wh 625 ; 5 Wr. 
112. Mrs. Bierbower assigned two judg- 
ment notes to Laird one of the defendants, 
out of which to reimburse himself for any 
loss he might sustain by reason of his 
suretyship for her husband. The precise 
amount he received, and the amount neces- 
sary to make him whole, have already 
been ascertained, and are specifically set 
forth in the bill. 

It is said, first — ^That the assignment of 
the judgment notes were fraudulent and 
void. And, secondly — If not fraudulent 
and void, that under an express agreement 
the plaintiff is entitied to recover what- 
ever balance remains in Laird's hands. 
There would seem to be no diflSctilty about 
sustaining a common law action about 
such circumstances. Said the Court in 
Lee V, Gibbons, 14 S. & R. iii, "a man 
may disaffirm the act ab initio by reason 
of the fraud and bring his specific action 
and recover his actual damages, or affirm 
it and demand the money — he may make 
his election. ' * Why may they not in this 
case, do the same ? I am of the opinion 
that the demurrer be sustained » and the bill 
dismissed at the costs of the plaintiff. 



COMMON FLEAS. 



Spangler v. Keystone Mutual Benefit Asso- 
ciation. 

Life Insurance Suit against Mutual 

Company Forum . 

A was insured in York in the defendant compeny.which 
has its office in Lehigh county. Afterward, she assigned 
the insurance to B., then moved to Baltimore, and died 
there. B. brought suit against the defendant company 
in York county, the writ being directed to the Sheriff of 
Lehigh county, and by him served on the defendant.— 
Held, that the service must be set aside. 

The Act of i8s7 permits suit to be brou£[ht in the county 
where the property insured is located ; this is tantamount 
to saying where the property insured is destroyed. The 
place where the loss occurs determines the jurisdiction, 
lor then only does the right of action accrue. So in life 
insurance, the place of death is the place Qf4«ss, and the 
suit must be brought in that forum. . . vjOOQlC 
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Rule to set aside sendee of writ. 

The grounds for the rule are given in 
the Court's opinion. 

V, K. Keesey for rule. 

E, W, SpangleVy contra. 

July 2, 1883. WlCKES, P.J. Thecom- 
pany defendant was incorporated under 
the laws of this State, and has its princi- 
pal office at the city of AUentown, in Le- 
high County . Suit has been instituted by 
the plaintiff in this county, and we are 
asked to set aside the service of the writ. 

The admitted facts disclose that Louisa 
Rousch resided in the Borough of York 
at the time the company's certificate of 
insurance was issued upon her life, to wit, 
on August 29th, 1878. That she assigned 
the said certificate of membership to the 
plaintiff on the i6th of September, 1878, 
who was at that time, and continues to be 
a resident of this county. That on the 
28th day of November, , 1879, Louisa 
Rousch moved to the city of Baltimore, 
in the State of Maryland, and resided 
there until her death, which occurred 
October 28th, 1882. 

Suit was brought in this county, and 
the writ directed to the sheriff of Lehigh 
County, and returned served by him, un- 
der the supposed authority of the acts of 
Assembly, approved April 24, 1857, (P. 
L. 318,) and its supplement of April 8, 
1868, (P. L. 70.) The original act per- 
mitted suit to be brought **in any county 
where the property insured may be lo- 
cated, and to direct any process to the 
sheriff of either of the counties of this 
commonwealth.'' The supplement of 
1868 declares that all the provisions of the 
former act **shall apply to life and acci- 
dent insurance companies." 

To say in the act of 1857 that suit may 
be brought in the county where the prop- 
erty insured is located is tantamount to 
sa3ring in any county where the property 
insured is destroyed, and hence the loca- 
tion of the property destroyed would de- 
termine the jurisdiction in which suit 
could be brought. 



The act does not say ** where the party 
resides at the time the insurance is effect- 
ed," nor does the place of assignment or 
the place of residence of the assignee set- 
tle the jurisdiction. In the first act it is 
the location of the property destroyed, for 
then only does the right of action accrue, 
and in the supplement it is as we have 
said, and, for the same reason, where life 
becomes extinct or the accident occurs. 

This view of the acts of assembly does 
not, we think, conflict with the decisions 
of the Supreme Court in Quinn v. Fidelity 
Beneficial Society and Spangler v. Penn. 
Aid Society, 4 York Legal Record 33 
and 34; 12 W. N. C. 311 and 312. In 
the latter case it is said ''the insur- 
ance was effected in York County — ^the 
subject of the risk died there, ' * indicating 
that something more is necessary than a 
residence in the county at the time the cer- 
tificate of membership is issued. Certainly 
in the absence of an assignment, her l^;al 
representatives living in Baltimore, and 
sueing in this State, could not select this 
forum, but would be required to sue in 
Lehigh — ^why then should the assignee, 
whose rights are derived directly through 
the insured, enjoy a more extended privi- 
lege in this regard. 

We think the service of this writ must 
be set aside. 



Vendor and Vendee — Change of pos- 
session. — A change of location of the 
property is not essentially necessary. If 
the purchase was in good faith and for a 
valuable consideration, followed by acts 
intended to transfer the possession as well 
as the title, and the vendee assumed such 
control of the property as to reasonably 
indicate a change of ownership, the de- 
livery of possession cannot, as matter of 
law, be held insufficient — ij Pittsburgh 
Legal Journal ^jj. 

Blue, Green and Gray are the names of 
three merchants doing business in the 
Bowery, New York, within a block of 
each other, digitized by GoOglc 
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COUICON FLSAS. 



Thomas, Chambers & Co. v. Everhart & Co. 

Sale Personal Property Change of 

Possession, 

J. 9l Co., beinflr indebted to T., C. ft Co., sold to them a 
pofwder cftr, witfi the nndetstanding, howcrer, that J. & 
Co. were to have the use of it br paying switch charges 
and a certain sum per year. The car was removed from 
the switch upon which it was standing, to another. Seven 



or eight days thereafter the car was 
afterwards; and finally, while so used, was' 



.&Co.,and 
' ' ■ and 



sold as the property ofthe said T.& Co. Hbld. in an action 
of replevin, tmmght by T., C & Co. against the porchaser 
at the constable's sale, that the plaintuTconld not recover. 

The removal of the car from one switch toanother, was 
a saAdent change of possession to vest the u i oue ity in 
theplaintifl: f .— ^ 

The agreement that T. & Co. were to have the nseof the ' 
car by paying **the switch rent, repairs and |z8 per year.** 
was soch a qualification of the plaintiflh* possession as to 
reader the sale fraodnlent in law. 

The possession of the car bv the plaintUBi was not so 
continued as to make it available to them against the 
daims of the creditors of J. & Co. 

The report of the Referee in this case» 
(Hon. Thomas E. Cochran, now deceas- 
ed,) although never excepted to, and 
therefore not confirmed by any judicial 
action thereon, is nevertheless so decisive 
of the question involved, that, upon re- 
quest, we have given it place in our col- 
umns. 

The suit was replevin, brought by the 
plaintiff for one four-wheeled house car 
of the alleged value of I354.00, claimed 
by the plaintifis to belong to them. The 
defendants claimed property, gave bond 
to the Sheriff, and retained possession of 
the car. 

A\ N, Green for plaintiff. 

Blackford & Stewart for defendant. 

The Referee's report is in substance as 
follows : 

First, On the 5th day of September, 
1870, Jacob Johnson and Milton S. John- 
son, then partners in the business of manu- 
fiacturing powder, were indebted to 
Thomas, Chambers and Co., the plainti£& 
in this suit, and on that day sold to said 
plaintifiEs the car, which is the subject of 
the present action, in part settlement of 
that indebtedness, for the sum of $300, 



for which they received credit on the 
plaintifis' books. 

Second, That Jacob Johnson was the 
member bf the firm of M. S. Johnson & 
Co., who conducted this transaction with 
the plaintifiis, and that at the time when 
the sale was made, it was the understand- 
ing that M . S. Johnson & Co. were to have 
the use of the car on paying for it — it was 
so stated at the time the plaintifiis bought 
the car — that Jacob Johnson said that he 
was to have the use of it according to 
agreement, and that Mr. Holland, one of 
the plaintiffs, with whom the sale and 
purchase of the car was negotiated, said 
that Johnson should have the use of the 
car by pa3ring for it. Accordingly, either 
at the time of the transaction above re- 
ferred to, or in a short time afterwards the 
terms on^ which M. S Johnson & Co. 
were to have the use of the car, and the 
amount of ' 'rent" to be paid by them was 
definitely settled and agreed upon between 
Jacob Johnson and the plaintifiis. The car 
was never used by the plaintifb ; but hav- 
ing been constructed for the special pur- 
pose of transporting powder, was used by 
M. S. Johnson & Co. until the dissolution 
of that firm in 1872 or 1873, when M. S. 
Johnson i?)rent to Chambeisburg and went 
out of partnership, and afterwards by 
Jacob Johnson until its sale under execu- 
tion as hereinafter mentioned. 

Third, That the day after the sale of 
the car by M. S. Johnson and Co., to the 
plaintiffs, Thomas G. Cross, Esq., the 
clerk of the plaintiffe, gave directions, in 
compliance with their instructions, to have 
the car removed firom the switch of Geo. 
A. Bamitz, to which it was locked by a 
chain around the wheel, to the switch of 
John M. Brown, a short distance firom 
Bamitz 's, and the removal was made by 
some employee of the Northern Central 
Railway Company with whose track both 
switches were connected, where the car 
was seen two or three days afterwards, 
and was then in the possession^ of the 

plaintiffs. Digitized by CjOOQIC 
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Fourth. That on the i6th day of July, 
1874, the car, being in the possession of 
Jacob Johnson and in the county of Baltir 
more and State of Maryland, process of 
attachment was issued by Henry Weir, a 
Justice of the Peace of said county, on the 
oath of one Jarrett Cole, representing that 
Jacob Johnson was indebted to the aflBant 
in the sum of $13.36, and was not a resi- 
dent of, and did not reside in the State of 
Maryland . Similar proceedings were had 
at the instance of Pleasant Hunton, on the 
15th, and Thomas J. Hunton on the i8th 
day of the same month and year, for $70.62 
and $1 4.89 respectively. Joseph W. Nel- 
son, the constable, to whom the writs of 
attachment at the suits of Jarrett Cole 
and Pleasant Hunton were issued, return- 
ed that he had **levied on the rights and 
titles of the said Jacob Johnson in and 
unto one powder car and contents. ' * On 
the 15th of August, 1874, the justice en- 
tered judgment of condemnation of the 
property attached as of the goods and 
chattels and eflfects of Jacob Johnson, de- 
fendant, and on the i8th day of the same 
month and year, issued an execution to 
the same constable commanding him to 
sell the attached property, including the 
car in controversy in this case, to the de- 
fendants who paid the amount •f the pur- 
chase money to the oflBcers, and received 
possession of the car. 

Fifth. That the value of the case at the 
time of the sale of the Constable to the 
defendants on the 31st day of August, 
1874, was $175.00. 

The facts thus found constitute, as I 
believe the material facts in the car, as 
proved and necessary to its determination. 

The plaintife contend that they estab- 
lish such a sale by M. S. Johnson and & 
Co. to them as will protect the property 
from levy and sale at the suit of creditors 
of M. S. Johnson & Co., or Jacob John- 
son. The defendants deny this conten- 
tion of the plaintiffs, and insist that the 
property, being in the possession of Jacob 
Johnson, at the time of its attachment. 



levy, condemnation, execution and sale to 
them under legal process in Maryland, 
their possession and title to the car are 
good and available in law against the 
plain tiff^s claim. 

The first question that seems to suggest 
itself is, was the sale by M. S. Johnson & 
Co. to the plaintiflfe on the 5th day of 
September 1870, attended or followed 
within a reasonable time thereafter, with 
an open, complete and actual possession 
of the property ? 

If it was not, the sale was not valid 
against creditors. The evidence seems 
clearly to establish the fact that such pos- 
session of the car was taken. It is said 
that *• the deli very m list be actual , and such 
as the nature of the property of the thing 
sold, and the circumstances of the sale, 
will reasonably admit, and such as the 
vendor is capable of making ; ' * Billingsly 
V. White, 9 P. F. Smith 464 ; McMarlin v. 
English, 24 P. F. Smith 300; McKibben 
V. Martin, 14 P. F. Smith 352. In this 
case the subject of the sale was a railroad 
car. It could not be removed from the 
track for use in any other way ; it was 
fitted only for transportation by rail . The 
very next day after the sale steps were 
taken for its removal from Bamitz's 
switch, to which it was fastened by 
chains, to Brown's switch, some distance 
— not far off; where it remained, and the 
plaintiflfe had it under their dominion and 
control. If there had been no arrange- 
ments between buyer and seller at the 
time of purchase and sale to qualify the 
rights of the purchasers, and if the posm- 
sion had been continued in theniy I have 
no doubt that the transfer of possession 
would have been effectual. 

The second inquiry that arises is, was 
there any stipulation connected with the 
purchase and sale of the car, by which 
the vendors retained a beneficial interest 
in the property for their own interest or 
advantage? At the very time of the 
sale, according to the testimony of the 
plaintiflPs witnesses, iOras^ agreed be- 

^ Digitized by VjCJCT^ 
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tween the parties that M. H. Johnson 
and Co., and Jacob Johnson should have 
the right to use the car by papng for it, 
and in accordance with that agreement, 
in about a week or ten da3rs we find the 
car in their use and possession . The pur- 
chasers never used it — it was used only 
by the vendors. The testimony of Jacob 
Johnson, a witness called by the plaintiffs, 
and the one who effected the sale to them, 
or one part of it, was — **we were to keep 
the car, and pay them %\2> a year, the 
switch rent and repairs. * ' It was a pow- 
der car, exactly adapted to the uses of 
the uses of the firm of M. S. Johnson and 
Co., and of Jacob Johnson, who were 
manufacturers of powder. They had an 
advantage in thus bargaining for the use 
of the car, as is evident firom Johnson's 
studied reference to it, when after the 
transaction was closed, he and M. Hol- 
land went to the plaintiff^s clerk and told 
him of the sale. Johnson then said **he 
would have to have the use of the car 
according to the agreement." Was not 
this a reservation of the property for the 
use and benefit of the vendors ? ' *It was 
part of the transaction and contempora- 
neous with its consumation . * * It qualified 
the delivery of the possession of the car 
to the plaintifis with such stipulations in 
fiavor of the vendors, as to render **the 
sale, whether fraudulent in part or not, 
clearly fraudulent in law, because there 
was no such change of possession as the 
law requires in order to render a sale valid 
as against creditors: **Bent2 v, Rockey, 
19 P. F. Smith 71. 

A third inquiry that arises is, was the 
possession of the car taken by the plain- 
tifEs so continued as to make it available 
to them against the claims of creditors of 
M. S. Johnson and Jacob Johnson. We 
find it back in the hands of the vendors 
in a short time. Johnson testified that he 
took the first load of powder in that car 
after the 6th of September, some six, 
seveti, eight or ten days, to Hagerstown 
or Chambersburg. In Miller v. Carman, 



19 P. F. Smith, 134, the Supreme Court 
said — '*But in this case before us, the 
possession taken by the plaintiff was not 
exclusive. At the most it was only con- 
current, and it continued but seven or 
eight dajrs, and was then surrendered, 
when the vendor had the exclusive pos- 
session and carried on the business just as 
he did before the sale; .... and if 
the possession for the seven or eight days 
succeeding the sale had been conclusive, 
instead of covenant, it would not have 
vested the title in the plaintiff because the 
possession was then surrendered to the 
vendor. Change of possession must not 
only be actual, but it must be continued in 
order to render a sale valid as against the 
vendor's creditors. * * In Webster v. Peck, 
31 Conn. 495, cited in Davis v, Bigler, 12 
P. F. Smith 242, this doctrine is stated : 
** Where the vend or of a horse within a week 
after the sale hired him of the vendor and 
was using him to all appearance as his 
own in the same manner as before the 
sale, it was held a restoration of the pos- 
session.'* See also Twine's Case, and 
notes, I Smithes Leading cases. Part i, 
beginning on page 34, and especially 
page 77. The possession of personal 
property is alwa3rs a leading index of 
ownership ; and if not real, tends to give 
a false credit, and to lead to the perpetra- 
tion of frauds upon innocent parties. In 
the present case, the possession by the 
vendees was not so continued as to make 
the sale valid against the creditors of the 
vendors. As Jacob Johnson continued in 
possession of the property after the dis- 
solution of the firm of M. S. Johnson & 
Co. , his creditors could seize and sell it in 
satisfaction of his debts. 

The defendants' counsel submitted to 
the undersigned in writing and requested 
him to answer in like manner three seve- 
ral points, which are attached to this re- 
port. I answer that the said points are 
all correct propositions of law, and, refer- 
ring to the views above expressed, also 
that so far as they are applicable to tojg 
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facts of this case, they are correctly stated. 
I deem it unnecessary to give distinct and 
detailed answers to each, as the above re- 
port sufficiently defines my views of the 
law of the case applicable to its special 
facts, and particular answers to the points 
would consist of mere repetition of what 
I have already said. 

On the views which I entertain of the 
fiacts and law of this case, I am of the 
opinion that the plainti£& have no cause 
of action, and do, therefore render my 
award in favor of the defendants. 

The defendants points were as follows : 
ist. If Johnson, the alleged vendor of 
the plainti&, sold to plaintifis the car in 
question, but retained possession of said 
car, and continued to use it as before said 
alleged sale, the transaction as a sale was 
fraudulent and void as against the creditors 
of the vendor of the plaintifiBs, although 
no actual fraud was intended by the par- 
ties, and the plainti£& are not entitled to 
recover in this suit : 

Garman ▼. Cooper, 22 Smith 33. 
Trunick ▼. Smith, 13 P. P. Smith z8. 

2d. If Johnson, the vendor of the plain- 
tifis, actually sold the car in question to 
the plaintifb ; and if at the time of the 
sale, or within a reasonable time there- 
after, the plaintifis took possession of the 
said car, and within a few da3rs subse- 
quently re-delivered said car to their vend- 
or, Johnson, and Johnson continued, after 
such redelivery to him, to use said car as 
his own, and his name remained upon the 
car, as before such sale to plaintifiBs, the 
sale as between the creditors of Johnson 
and his vendees was fraudulent, and the 
plaintifis are not entitled to recover in 
this suit : 

GarmAn ▼. Cooper, 39 Smi. 33. 

DaTis & Pugh V. Bigler & Son, 11 Smi. 343. 

3rd. That to constitute a valid sale of 
personal property as against creditors of 
a vendor there must be an open, complete 
and actual possession of the property 
taken by the vendee at the time of, or 
within a reasonable time after the sale, 
which possession must be continued and 



notorious as against the vendor, i e, the 
property must either pass from the 
seller to the buyer, or the seller must pass 
away from the property leaving it in the 
possession of the buyer : 

Carman ▼. Cooper, 33 Smi. 33. 
Worman v. Kramer, 33 Smi. 385. 
Davis V. Bigler. 13 Smi. 346. 
Barr v. Rcitx, 3 Smi. 356. 

[This case reminds us of another of a 
somewhat similar nature, in which Wm. 
Hay, Esq., now deceased, (and law part- 
ner of Mr. Cochran) was Referee. That 
was the case of Tochterman v. Adams 
Express Company, i York Legal Re- 
cord 165. The goods of the plaintiff, 
John Tochterman, Jr., were attached in 
Maryland and sold as the property of John 
Tochterman (plaintiffs father.) The 
Adams Express Company were served as 
garnishees in the attachment, but {ailed to 
appear. They notified plaintiflF of the at- 
tachment, but misinformed him regarding 
the time within which to attend to the 
matter, and when he arrived at Baltimore 
the goods were sold. He brought suit 
against the company, and the Referee 
found for the plaintiff. 



Abstracts of Beoent Deoidons. 



{Cases not otherwise designated are 
Supreme Court cases.) 

/ustice of the Peace Set-off — Two 

suits, — Suit was brought before a justice 
of the peace for the price of a barrel of 
coal oil, and judgment given for the full 
amount of the claim . The defendant had 
complained before suit that there was a 
leakage, and subsequently brought suit 
therefor, before another justice, who gave 
judgment in his flavor. Held, on certio- 
rari , that the proceedings before the second 
justice must be revers^, as the demand 
should have been presented as a set-off 
in the first suit. — Armstrong v. /ohnson, 
(Chester C. P.) 2 Chester County Re 
ports 64. 



Vernon, the star route juror who was 
seized with fits, some said delirium tre- 
mens, in the court room, has fallen heir 
toal«^sum^ofmon<,gQQg|^ 
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QUABTES SESSIONS. 



Q. S. of Lucume County. 

Commonwealth v. Taylor. 

The act of Assembly of the 8th of June, 1881, entitled 
"An act to provide for the registration of all practitioners 
of medicine and surgery," is a constitutional and valid 
statute, and not within the prohibition as to laws ex post 
facto. 

A vested right or property in a business calling or pro- 
fession can only exist when the pursuit or practice of it 
is in conformity with the law of the land. 

The opinion of the court was delivered 
June 23, 1883, by 

Woodward, J. — ^The defendant was 
convicted upon two indictments preferred 
against him under the act of Assembly of 
June 8, 1 88 1, entitled **An act to provide 
for the registration of all practitioners of 
medicine and surgery. ' ' One of these in- 
dictments charges that he did '* wrong- 
fully and unlawfully engage in and pur- 
sue the practice of medicine and surgery 
for gain and reward in the city of Wilkes- 
barre, not being a graduate of a legally 
chartered medical college or university 
having authority to confer the degree of 
doctor of medicine, and not having been in 
the continuous practice of medicine or sur- 
gery in this Commonwealth since 1871,*' 
etc. The other indictment charges that 
the defendant did unlawfully and falsely 
make affidavit to a statement that he had 
been in the continuous practice of medi- 
cine and surgery in this state since the 
year 1871, which affidavit and statement 
were filed and registered in the office of 
the prothonotary, in accordance with sec- 
tion 5 of the act of Assembly of June 8, 
1 88 1. The two cases were, by consent of 
counsel and with the approval of the 
court, tried together. The result of the 
trial was a general verdict of guilty, and 
the case is now before us on a motion in 
arrest of judgment and for a new trial, 
founded on two reasons, which are, first, 
that the act of Assembly of June 8 , 1 88 1 , 
is Sin ex posi/acfo law, and therefore un- 



constitutional ; and secondly, that the 
court erred in admitting in evidence the 
affidavit of the defendant filed it the pro- 
thonotary *s office, the same having been 
sworn to before a deputy, instead of the 
prothonotary himself. 

The constitution of the United States, in 
article i, section 10, provides that no state 
shall pass any bill of attainder, ex post fac- 
to law, or law impairing the obligation of 
contracts. The constitution of Pennsyl- 
vania also declares, in article i, section 17, 
that **no ex post f(uto law, nor any law 
impairing the obligation of contracts, or 
n^aking irrevocable any grant of special 
privileges or immunities, shall be passed. * ' 

Is the act of Assembly of June 8, 1881 , 
an ex post facto law ? If so, is it uncon- 
stitutional and void ? 

An ex post facto law is thus described 
by Mr. Justice Blackstone : ** When, after 
an action (indiflferent in itself) is com- 
mited, the legislator then, for the first 
time, declares it to have been a crime, 
and inflicts a punishment upon the person 
who had committed it.** 

In Cooley on Constitutional Limitations 
it is said that a law comes within the in- 
tent of the prohibition when * *it makes an 
action done before the passing of the law, 
and which was innocent when done, crim- 
inal , and punishes such action . * * Cooley 
on Const. Lim., star page 265. 

An ex post facto law is one which 
makes an act punishable in a manner 
in which it is not punishable, when 
it was committed ; Fletcher v. Peck, 
6 Cranch. 138 ; Lanez;. Nelson, 2 W. N. 
C. 216. 

There is a distinction to be noted be- 
tween laws ex post facto and those which 
are objectionable merely because they are 
retrospective. Every ex post facto law 
must necessarily be retroactive, but every 
retroactive law is not ex post facto. The 
former are prohibited by the constitution; 
the latter are not . A law that takes away , 
or impairs rights vested agreeable to exist- ^ 
ing law is retrospective, and may be ufilC 
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j ust , but it is not necessarilyunconstitution- 
al. There is nothing in the constitution 
of the United States, nor of Pennsylvania, 
to prevent retrospective legislation, pro- 
vided it does not impair the obligation of 
a contract, or change the punishment of a 
criminal act. See Lane v. Nelson, supra. 

With these definitions and distinctions 
clearly in mind, let us see in what way, 
and with what eflfect they are applicable, 
to the present case. Dr. Taylor, the de- 
fendant, was indicted, not for having prac- 
ticed medicine and surgery without a di- 
ploma, or without a continuous experience 
and practice of ten years, prior to the 
passage of the act of June 8, 1881 ; but, 
on the contrary, the oflfence charged was 
a violation of the statute after its passage, 
in continuing to practice in violation of 
its provisions. The date of the oflfence 
set out in the indictment is the 2d of Octo- 
ber, 1882, or a point of time some sixteen 
months later than the date of the statute. 
He was not tried, and is not to be punish- 
ed, for anything done, or omitted to be 
done by him, prior to the 2d of October, 
1 882 . Nothing done by him before the act 
of Assembly , and which was then innocent , 
is now made criminal, nor is he charged 
with any oflfence of that character. But 
it is alleged against him that, after the 
passage of the act of June 8, 1881, and 
with full knowledge of its requirements, 
he continued in the practice of a profes- 
sion for which he did not possess the ne- 
cessary legal requirements. In other 
words, the precise question in the case is 
this : Did Dr. Taylor, on the 2d of Octo- 
ber, 1882, hold a diploma as a graduate of 
a legally chartered medical college or uni- 
versity, having authority to confer the de- 
gree of doctor of medicine ; or, not having 
such diploma, had he been in continuous 
practice of medicine and surgery in this 
Commonwealth since the year 1871 ? As 
he makes no claim of being a graduate 
from a medical college, the question is 
narrower still. And this question of con- 
tinuous practice since 1871 was distinctly 



submitted to the jury as the important 
question of fact in the case under the evi- 
dence. 

Again, it must be remembered that the 
defendant has recognized the force of the 
obligation imposed on him by this act of 
Assembly . He did not refuse to be bound 
by it, and challenge its validity. On the 
contrary, he presented himself at the pro- 
thonotary*s ofl5ce, and made the required 
aflfidavit, which was duly filed and regis- 
tered. He was charged with having 
sworn falsely, and this issue, as we have 
said, was tried before the jury, and feirly 
submitted to them as a question of fact. 
In this respect, the present case is to be 
distinguished from that of Com*th v. Was- 
son (2 York Legal Record 211), deci- 
ded by Wickes, J., whose opinion was 
handed to us at the time of the argument. 

Something was said during the argu- 
ment to the eflfect that the statute in ques- 
tion might be obnoxious to the objection 
that it would deprive the defendant of his 
property, without the judgment of his 
peers, or due process of law. But what 
vested right or property can a man have 
in a profession, unless he conforms to the 
law of the land in his pursuit and practice 
of it ? A familiar illustration might be 
found in our system of granting licenses 
for, and regulating the manufacture and 
sale of, intoxicating liquors. A man may 
have a natural and full vested right to 
spend his money as he pleases. He may 
invest it in wines and liquors to any ex- 
tent, but if he desires to dispose of them to 
others as a dealer, he must do so in con- 
formity with the restrictions of the stat- 
utes. The same spirit animates and per- 
vades all those laws, which compel the 
inspection and branding of flour and meal; 
the inspection of whiskey ; the compul- 
sory suppression of all kinds of business 
dangerous and detrimental to the safety 
and health of a communit)' ; and the 
power of taxation, almost unlimited, re- 
posed in the Legislature. The right to 
compel a lawy^g.^o|>^y,@^^, certain 
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time, a prescribed course of study, and to 
submit himself to the ordeal of an exami- 
nation, as a condition precedent to enter- 
ing upon the practice of the profession of 
the law, and receiving its emoluments, 
has never been successfully questioned, 
and this in the absence of any positive 
statute on the subject. Under the com- 
mon law of England, all persons desirious 
of following any trade were obliged to 
serve a regular apprenticeship of seven 
years, and an attempt to engage in a trade 
without having first served an apprentice- 
ship was made punishable under the stat- 
ute of 5 Elizabeth, c 4. See 2 Blackstone 
Com. 159, 197. And it would seem that 
all the arguments drawn from considera- 
tions of the welfare of the public, and the 
general good, apply with peculiar force to 
the profession of medicine and surgery. 
In no other avocation or profession is mere 
pretence and quackery so common, and in 
no other is it so difficult to detect and de- 
monstrate their existence. 

We are of the opinion that the act of 
Assembly of June 8, 188 1 , is not an ex post 
facto law, but that it is, in all respects, a 
valid and constitutional statute. 

We are also of the opinion that the de- 
puty prothonotary might administer the 
oath , as was done in the present case. In 
Commonwealth v. Greason (5 S. &R. 332) 
it was held that a deputy clerk of the 
peace has power to administer the oath 
required on the registry of a negro or 
mulatto servant, although the act required 
the clerk to administer it . The language of 
Tilghman, C. J., is as follows : '^By this 
act the clerk of the peace is authorized 
and required to administer the oath ; and 
as it was well known that it was usual for 
the clerks of the peace to appoint depu- 
ties, there can be no doubt but it was the 
intent of the act that, in such case, the 
deputy should administer these oaths." 
This case was decided in 1819, and was 
followed, in 1828, by the case of the Com- 
monwealth V, Allen (17 S. & R. 285) 
where the court says : * * It has never been 



questioned, nor can it, that a prothonotary 
may make a deputy, and a deputy may do 
all acts which his principal can do. ' * See 
also the case of the Commonwealth v, Jer- 
mon (29 Leg. Int. 165), which was a pro- 
secution for perjury, and where the oath 
was administered by a deputy prothono- 
tary, and held to be sufficient. 

The motion in arrest of judgment and 
for a new trial are denied. 



OBFEANS' COITBT. 



O. C. of 



Chester County. 



Guss's Estate. 



The principles which govern cases of claims between 
parent and child, have application to cases between per- 
sons standing in the relation of step-mother and ttep-«on, 
where a family relation exists between them. 

In such cases there must be proof of an express contract 
to pay for services or boarding; before there can be a re- 
covery. 

If an actual asreement to pay be proved and the sum 
be not expressed, a quantum valebat will be implied. 

Per FuTHBY. P. J.— It is not held essential that a witness 
should be present with the parties to hear their bargain.— 
The question always is whether the parties contemplated 
payment and dealt with each other as debtor and creditor. 

The facts appear by the opinion of the 
Court. 

May 7, 1883. FuTHEY,P.J. — AnnGuss, 
the decedent, was the widow of Samuel 
Guss, who, when she married him, was a 
widower with a family of children. Her 
husband died in 1859, and, within a year 
thereafter she went to live with her step- 
son, Col. Henry R. Guss, who was engag- 
ed in business for himself, and resided 
with him until her death in 1881, at an 
advanced age. 

Col. Guss claims that the decedent was 
indebted to him at the time of her death 
for six years boarding, at $4 per week. 
The contention in this case is about this 
claim. 

There is no doubt that the principles 
which govern cases of claims between 
parent and child, have application to 
cases between persons standing in the re- 
lation of step-mother and step-son, where 
a family relation exists between them. 
(DuflFy V, Dufiy , 8 Wright 399 ; Douglass* 
Appeal, I Nor. 169.) In such cases there 
must be proof of an express contract to 
pay for services or boarding before the^lc 
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can be a recovery or allowance therefor. 
It is not held essential, however, that a 
witness should be present with the parties 
face to face to hear their bargain. The 
degree of proof to establish it cannot be 
the same in all cases. The question 
always is whether the parties contemplat- 
ed payment and dealt with each other as 
debtor and creditor. And a contract to 
pay for services or boarding may be ex- 
press and binding without all the terms 
being defined . The first is an actual agree- 
ment to pay, and if the sum be not ex- 
pressed it will be implied to be the value. 
A contract of this kind should not be con- 
founded with a parol contract for the sale 
of land. It must appear however, that 
the person sought to be charged assumed 
a legal obligation capable of being in- 
forced . Loose declarations , expressive of 
an intention to pay, will not constitute an 
agreement to compensate. (Miller's Ap- 
peal, 39 Leg. Int. 479 ; Leidy's Appeal 
Ibid.) 

It appears that the decedent had in the 
hands of Col. Guss, on loan, the sum of 
$2050, and that he owned real estate upon 
which she had a dower mortgage, from 
which she was entitled to an annual inter- 
est of $63.92. We gather from the testi- 
mony that they had an agreement by 
which she was to pay him board firom the 
interest coming to her from the moneys in 
his hands, although the amount per week 
does not seem to have been definitely fixed. 
Col. Guss, called as on cross-examination, 
testified that on July 15, 1876, they had a 
settlement in which she paid or allowed 
him for board in full up to that time, al- 
though he does not now remember the 
amount paid. From that time to hel- 
death they had no settlement. No pay- 
ments were made by him to her of the 
interest accruing on his note of $2050, or 
of the annual dower of $63.92, or any de- 
mands made by her therefor, except of 
some small sums given her at her request, 
and during the same period he made no 
demand on her for the payment of board. 



Her idea, he says, was that the interest on 
his note and the dower interest in his 
hands, ought to keep her, and that she con- 
sidered the one about balanced the other. 
A witness called testified that the dece- 
dent said to her that she expected to pay 
her board wherever she went; another, 
that she said to her that she had a dower 
of $186 per year which she considered 
paid her board ; that she told her this on 
several occasions and appeared anxious 
that people should know she paid her 
board. It appears further that Col. Guss 
removed part of his family from the hotel 
he had been keeping to a private house, 
still retaining his ownership in the hotel, 
which was conducted by his daughter 
and by a brother ; that the decedent re- 
moved with him, but soon returned to the 
hotel, deeming it pleasanter to be in her 
old home, and said to a son of Col. Guss, 
that the Col. insisted on her staying in the 
new home, but that she could not see that 
it made any difference to him where she 
stayed, because she paid her own board 
with the dower and interest money that 
he had ; and he further says she told him 
the amount of these mone3rs, and that she 
had several conversations with him after- 
wards of this character. 

We think it clear that a contract relation 
existed between Col. Guss and the dece- 
dent, with reference to payment for her 
board, from her dower and interest accru- 
ing in his hands, and that this accounts 
for the non-payment by him to her of such 
dower and interest, or any demand by her 
therefore during the period since the set- 
tlement referred to . The provisions of the 
will of the decedent also support the view 
that there was this contract relation. 

The question remains, what amount he 
should have ? The testimony speaks of 
her saying the moneys in his hands, |i86 
a year, should keep her. It further ap- 
pears that Col. Guss and his brother, in 
making a settlement of their partnership 
accounts in running the hotel took into 

consideration the boarding of the dece- 
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dent, and settled it between them upon a 
basis of $3 per week. We do no injustice 
to the estate of the decedent, or to Col. 
Guss, in adopting this sum as a sufficient 
compensation, and allowing him for her 
boarding at that rate from the date of his 
settlement with her July 15, 1876, to her 
death, Nov. i , 1881 . He has been charg- 
ed in the account of the executrix with the 
accumulations of interest and dower be- 
tween these dates, and should, therefore, 
have credit for the amount owing for 
boarding during the same period. 



SUFBEHB OOnST. 



Feig et al. v. Meyers. 

Although the whole of a deed be not written by the Mme 
hand. In the abaence of erasure or interlineation the pre- 
sumotion is that it was all written before sealiinsr. The 
buraen is on the other side to show that an alleged altera- 
tion was subsequent to delivery of the deed. 

A married woman alleging that at her suggestion her 
husband purchased land for her and that she furnished 
the money for all the payments, must show that she had 
the means to buy witii, and that she so applied those 
means in payment of the purchase money. 

The owner of land is not estopped from setting up his 
title against jud^ent creditors, though they had no act- 
ual or construcUve notice of his title at the time they gave 
credit or filed the judgmeut against the occupant. A mar- 
ried woman is not bound to record her deed under pain of 
losing her land if seized by her husband*s creditors. 

Bvidence of the declaration of a party in possession, in 
some circumstances, is admissible in his own behalr to 
show how he claimed, or the extent of his daim. but not 
to show that he had paid for the property, or that it had 
been vested in him by deed or otherwise. 

Error to the Court of Common Pleas of 
Somerset county. 

Emanuel J. Meyers, husband of Rebec- 
ca C. Meyers, who is the plaintiff below 
and defendent in error, purchased as her 
agent and for her, on the 25th of March, 
A. D. 1870, the property in dispute for 
the sum of ^2,004, at the trustees* sale of 
the real estate of Charles Heffly, deceas- 
ed, — Charles Heffly leaving a widow and 
mother, but no issue. Rebecca C. Mey- 
ers, on the day of the sale paid out of her 
own separate estate $304, being the 
amount required to be paid to cover ex- 
penses, etc. , and |i ,700 were to remain on 



the premises a lien to secure the two 
dowers— one to the widow and the other 
to the mother. The sale was confirmed 
to Emanuel J. Meyers, on the 5th of May 
following, without the knowledge or con- 
sent of Rebecca C. Meyers. The trustees 
executed and delivered a deed to Rebecca 
C. Meyers on the loth of June, 1870. It 
is true that Emanuel J. Meyers signed the 
bond to secure the dowers ; this was done 
doubtlessly at the suggestion of the trus- 
tees, who thought that a married woman's 
bond was worthless unless signed by the 
husband. There is no evidence to show 
that even Rebecca C. Meyers knew of 
her husband signing the bond. 

Rebecca C. Meyers immediately after 
the sale took possession of the property 
and made thereon valuable improvements, 
all of which was paid out of her separate 
estate or by rents received from the prop- 
erty. 

The scrivener who prepared the deed 
did not fill in the Christian name of the 
purchaser, as there must have been some 
doubt in his mind to whom the deed was 
to be made, the husband or wife, leaving 
that to be done by the trustee. This was 
done by William H. Ruppel, Esq., who 
was then teaching school at Berlin, and 
-the deed was delivered to Rebecca C. 
Meyers with her name on it. 

Emanuel J. Meyers did not assert the 
property was his, or borrow money fix)m 
the plaintiff in error on his credit. 

On the 27th of March, 1877, Rebecca 
C. Meyers had her deed recorded, and she 
swears she then put it on record because 
a neighbor's house had burned, and she 
became alarmed for fear her deed might 
bum up. 

At the time of the trial of the first eject- 
ment her deed was lost ; but at this trial 
it was found and produced. The verdict 
was for the plaintiff below and defendant 
in error. 

December 30, 1882. Trunkey. The 
plaintiff alleges that at her suggestion her 
husband purchased land for her, and that^ 
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she furnished the money for all the pay- 
ments that were made. For the present 
this question is settled by the verdict . The 
testimony touching it was submitted un- 
der fitting instructions, the pith of which 
was, **she must show that the property 
was bought for her ; that she had the 
means to buy with, and that she applied 
those means in pajmient of the purchase- 
money. And this she must show by evi- 
dence at once clear and so full and satis- 
factory that the jury can rely on it with 
reasonable certainty.** Taking her alle- 
gation as true, the title vested in her by a 
resulting trust, even if the deed was made 
to her husband. The owner of land is 
not estopped firom setting up his title 
against judgment creditors, though they 
had no actual or constructive notice of his 
title at the time they gave credit or filed 
the judgment against the occupant. A 
married woman is not bound to record 
her deed under pain of losing her land if 
seized by her husband's creditors. The 
defendants* third, eighth and tenth points 
were rightly refused. 

Nor is there error in the answer to the 
fifth point, for it adapted the proposition 
to the evidence before the jury. — 
The court was not bound to afl6rm or 
deny the proposition that, if the wife pur- 
chase land and pays for it with her own 
money, and has the deed made to her 
husband, there is no resulting trust. It 
did not arise upon the evidence. And the 
learned judge may have believed that 
husband and wife are unequal in power 
and influence over each other, and that 
when he claims her property has been 
vested in him it ought to appear in the 
circumstances that it was done without 
undue influence upon his part. 

Nothing on the face of the deed auth- 
orized its rejection as evidence. If it was 
not all written by the same hand, in the 
absence of erasure or interlineation the 
presumption is that it was all written be- 
fore sealing. The burden was on the de- 
fendants to show that the alleged altera- 



tion was subsequent to delivery of the 
deed. If the record of the Orphans' 
Court failed to show authority in the 
trustees to make the deed to Rebecca C. 
Meyers, and for that reason it did not 
operate as a conveyance to her, it was 
pertinent testimony, with other testi- 
mony, to establish the alleged resulting 
trust. There is no evidence that the deed 
appears to have been altered, or that the 
signatures were forged ; but there is testi- 
mony that the signatures are genuine, and 
no appearance of erasure on the face of 
the deed. The testimony of Dennis Mey- 
ers by no means warrants submission to 
the jury to find that any word had been 
taken out and others inserted instead.— 
The seventh, eleventh, twelfth, thirteenth 
and fourteenth assignments are not sus- 
tained. 

It was competent to prove that E. J. 
Meyers bought the property for his wife, 
and the testimony constituting the fifth 
and sixth assignments goes no further.— 
It was confined to the request of the wife 
to purchase, and to his statement made 
immediately after the sale that he had 
purchased for her. 

Evidence of the declaration of a party 
in possession in some circumstances, is 
admissable in his own behalf to show how 
he claimed, or the extent of his claim, but 
not to show that he had paid for the prop- 
erty or that it had been vested in him by 
deed or otherwise. The oflfer set out in 
the eighth assignment was to prove pos- 
session and claim of ownership of the 
property; but testimony was afterwards 
received that the plaintiflF said her money 
paid for it. In the argument this was 
treated as if received under the ofier, for 
which reason we note the assignment. 
The evidence of her declaration respect- 
ing payment of money is not within the 
exception. 

It was material for the plaintiff to es- 
tablish the fact that she had money to 
make the payment for the property in ad- 
dition to the sums she had loaned. After 
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Charles Shank had testified that the plain- 
tiffs father came to her house the evening 
before Christmas, and * 'handed over to 
her, a Christmas gift — a roll of something 
— looked like a roll of money, * * he was al- 
lowed to say that, on the next morning, 
she said **the Christmas gift her father 
gave her was $500. No authority has 
been cited which allows a party to make 
out a case in that way . Were it permitted 
a party to prove such declarations he 
could readily prepare a multitude of wit- 
nesses. We are of opinion that it was 
error to admit the testimony set out in the 
ninth assignment, and for that the judg- 
ment must be reversed. 

The only remaining assignment that 
will be remarked is the tenth. It does 
not appear by the record, as printed that 
the defendants objected to the trial or 
taking the verdict because of the non- 
joinder of the plaintiff's husband. Sec- 
tion 39 of the Act of 1850, P. L., 571 1 
provides, that for recovery of any prop- 
erty secured to a married woman by the 
Act of 1848, suit may be brought in the 
name of herself and her husband, to her 
use ; and section 2 of the Act of 1856, P. 
L., 315. enables her to bring suit alone if 
her husband has deserted or separates 
himself from her, or neglected or refused 
to support her, or she had been divorced 
from his bed and board . Had the defend- 
ants objected, doubtless the court would 
have heard them. The plaintiff had a 
right to move to, amend, and still has that 
right, and would be allowed to do so in 
this court, under the circumstances, if the 
cause were not reversed on another 
ground. 

Judgment reversed and venire facias 
de novo awarded. 



COUICON FLEAS. 



C. p. of 



PhiUdelphia Co. 



Furbush v. Fisher. 



A landlord, uoder a daim for rent, can hold poMesBion 
of personiil property previously sold by the tenant, de- 
manded by the purchaser, but not delivered, and remain- 
ing on the premises, even though an actual formal dis- 
tress had not been made. 



Sur rule for a new trial. 

This was an action of replevin for a 
spinning machine. Plaintiff had pur- 
chased it from one member of the firm of 
Chappel & Taylor, who were the defend- 
ant's tenants of a mill, and received a bill 
of sale for the same. 

Plaintiff went to the mill to get the ma- 
chine, but, finding it closed, called upon 
the defendant, the landlord. Defendant 
told plaintiff that rent was owing, and he 
would not let the machine go — that he 
held it for the rent. 

Taylor, of the firm of Chappel & Tay- 
lor, the tenants, then handed the defend- 
ant the key of the premises. Before the 
defendant could get a constable to make 
formal distress, this replevin issued, and 
plaintiff took away the machine. Under 
the evidence the judge trying the cause 
instructed the jury to find in favor of the 
defendant, the landlord, for the rent in 
arrears. 

July 14th, 1883. Elcock, J. — ^The ques- 
tion is, whether a landlord, under a claim 
for rent, can hold possession of personal 
property previously sold by the tenant, 
demanded by the purchaser, but not de- 
livered, and remaining on the premises, 
unless actual formal distress was made. 

Distress is the right to take property 
for pa3mient of rent, and is so ancient a 
remedy that its origin has never been 
traced. Our Acts of Assembly on this 
subject do not define it, and merely extend 
the common law remedy in the cases speci- 
fied therein, and define a mode of pro- 
cedure after distress made. The goods 
of a stranger on the demised premises are 
alike liable to distress, save those on stor- 
age in the way of trade. When the 
plaintiff made demand for the personal 
property in this case the landlord replied 
that he held it for rent, and would not let 
it be delivered. Was this the commence- 
ment of a distress ? In Wood v, Nutt, 5 
Bingham 10, a landlord to whom rent 
was in arrear, hearing his tenant and a 
stranger disputing about the property OT^C 
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an article on the premises early in the 
morning, entered and said : **The ar- 
ticle shall not be removed till my rent is 
paid.** The stranger, nevertheless, re- 
moved the article . On the same day , after 
the removal, the landlord sent his broker 
to distrain for the rent. 

Held, that the distress was sufficiently 
commenced by the landlord to entitle him 
to the article in question. Chief Justice 
Cockbum, in Cramer v, Mott, L. R. 5 Q. 
B. 357i says: **there need not be an 
actual seizure to create a distress ; it is 
enough that the landlord or his agent 
takes eflFectual means to prevent the re- 
moval of the article from off the premises 
on the ground of rent being in arrear ; 
and he does this when he declares that 
the article shall not be removed until the 
rent is paid.** 

The same doctrine has been held in 
Hutchings v. Scott, 2 M. & W. 809, and 
Swann v. Falmouth, 8 B. & C. 456, and 
are cited as authority by Taylor's Land- 
lord and Tenant, § 578. The question 
has not been authoritatively determined in 
Pennsylvania, but as the common law 
right of distress is what exists here, the 
authorities cited would appear to govern 
the case. No question was raised but 
what the article was distrainable, for it 
was put in the demised premises by the 
tenant for trade purposes, and was merely 
fastened to the floor by wooden screws. 

If it were part of the realty the plain- 
tiff would have no remedy, because he 
could not replevin it : Roberts v. Dauphin 
Bank, 7 H. 71 ; Overton v. Williston, 
7 C. 155. 

We see no error in the binding instruc- 
tion given to the jury on the trial, and the 
rule for a new trial is discharged. 



C. p. of Iruxume County. 

Swallow V. Red Ash Coal Co. 

It is misconduct on the part of a magistrate to omit to 
inform a party who has riven bail for an appeal, and 
paid the costs, that an affidavit is also required to perfect 
the appeal. 

Rule to Strike off appeal, etc. 

June 24, 1883. Woodward, J. — On 



the 14th of May, 1883, an order was made 
by Judge Rice that the rule in this case, 
stood over until the next argument court, 
with leave to the defendants in the mean- 
time to take depositions. The purpose 
of this was to ascertain whether the omis- 
sion of the defendants to file the proper 
affidavit for an appeal was caused by the 
fault, fraud, or misconduct of the magis- 
trate, and whether the defendants were 
or were not themselves guilty o{ laches. 

The deposition of J. C. Williamson has 
.been taken. It shows that after calling 
at the alderman's office during business 
hours for the purpose of taking an appeal, 
and finding it locked, he met the alderman 
in the court house. They went together 
to the bar office, where the alderman 
made out a bill of costs, which William- 
son paid. Bail was given for the appeal, 
and the transcript was afterwards for- 
warded by the magistrate by mail. Mr. 
Williamson states that nothing whatever 
was said to him about an affidavit, and 
that he was prepared to make one if he 
had known that the law required it. 

The alderman is careful to state in his 
transcript that the defendants failed to file 
the required affidavit. This feet is impor- 
tant as showing, first, that the alderman 
knew that an affidavit was necessary ; and 
secondly, that he failed in his duty in ac- 
cepting payment of the costs and taking 
bail for the appeal without apprising Mr. 
Williamson of the ftirther requirements of 
the law. This was misconduct on the 
part of the magistrate, by which the de- 
fendants were deceived and misled. 

The rule to strike off the appeal is dis- 
charged, and it is now directed that the 
defendants have twenty days in which to 
jierfect their appeal according to law. 



Will — Construction of- — Testatrix was 
a widow with three young children. One 
of the provisions of her will was as fol- 
lows : **I wish my aunt to take charge of 
my children, and to receive annually from 
my estate for her services $500.*' Held, 
that on the youngest child attaining its 
majority the payment of the $500 cesaed. 
— Htwson & Emlen's Appeal y 40 Legal 
Intelligencer.^^8.^^^CQQgI^ 
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COUICON FLEAS. 



York Water Company v. Glatfelter. 

Change of Venue — Court Interested — Lo- 
cal prejudice, 

PlAiatiff filed a biU against defendant, aUeging that 
the defendant had erected a paper mill on the Codonis 
creek, and had cauaed noxious substances to flow from 
said mill and thereby rendered the water unfit for domes- 
- ■ til • 



tic use. Defendant in his answer denied the charge. De- 
fendant filed his petition for a change of venue, alleging 
that the Court, (or any member of the bar who might be 



fimdant filed his petition for a change of venue, alleging 
that the Court, (or any member of the bar who mi^ht be 
appointed Master or Bxaminer), was interested in the 



question to be determined in the suit, being water renters. 
HxLJ>, not to be sufficient grounds for & change of venue. 

The question in issue is purely one of fact, and is so 
abstract in its character that it cannot give rise to any 
bias or prejudice whatsoever. 

The defendant amended his application, and setting 
forth the list of stockholders of the plain tiff company al- 
leged that a large number of the inhabitants of the county 
had interest in the question involved therein adverse to 
to the defendant, hbld. That the mere fact that these in- 
dividuals were stockholders of the plaintiff company is 
not evidence of the fact that they have an interest in the 
question involved adverse to the defendant. 

The interest that the stockholders might have by the 
benefit accruing from pure water, is one that can only 
arise after it is ascertained that the defendant caused the 
impurity of the water which is the subject of complaint. 

Motion for change of venue. 

The grounds for the motion are given 
in the Court*s opinion. 

The case was argued before Judges 
Wickes and Gibson, and the opinions be- 
low are signed by both judges. 

V, K, Keesey, for motion. 

Jas. IV, Latimer y contra. 

July 30, 1883. Gibson, A. L. J.— The 
first section of the act of 30 March, 1875, 
P. ly. 35t provides for a change of venue, 
in any civil cause in law or equity, ** when- 
ever the judge who by law is required to 
try or hear the same, shall be personally 
interested in the event of such cause or in 
the question to be determined thereby. * * 

The bill in this case sets out, that in 
pursuance of a supplement to its charter, 
the plaintiff, a water company, brought 
into the borough of York an additional 
supply of water from the Codorus creek, 
by means of expensive machinery, in the 
year 1850. That the water was then 
ptire. But that defendant has since erect- 
ed a paper mill on said creek, above the 
plaintiff^s works, and has caused noxious 
substances to flow from the said mill, and 



the water, where the pumps of the plain- 
tiff are worked, is polluted and rendered 
unfit for domestic use or drinking, and al- 
leging irreparable injury and praying for 
an injunction. 

The answer of the defendant denies 
that he caused noxious substances to flow 
into the water of the Codorus creek, 
whereby, at the place where the pumping 
works of the plaintiff are located, it is 
polluted and rendered unfit for domestic 
use or drinking. This is the substance of 
the charge in the bill and of the denial in 
the answer. 

The defendant has filed a petition, under 
the above-mentioned act, praying for a 
change of venue, alleging that any mem- 
ber of the York Bar, who might be ap- 
pointed either examiner or master, and the 
members of the Court, are 'interested in 
the question to be determined in the suit. 
The ground upon which this application 
is based, is, that as the judges of this court 
use the water frimished by the plaintiff 
company, and are renters of the same, 
they are, therefore, personally interested 
in the question to be determined by this 
suit. That question is, whether or not the 
defendant has caused noxious substances 
to flow from his paper mill, by which, the 
water, where the plaintiff's pumps are 
worked, is polluted and rendered unfit for 
domestic use or drinking ? 

This case might present a different as- 
pect, if it was an ascertained and admit- 
ted fact that the pollution of the water 
complained of, was caused by the reftise 
flow from the defendant's paper mill, and 
he justified it by claiming a right to such, 
use of the stream. But he denies the al- 
legations of the bill and sets out other 
causes, in his answer, which may account 
for the impurity of the water . It becomes , 
therefore, a matter of judicial investiga- 
tion whether the matters alleged in the 
bill are the cause of the pollution of the 
water supplied by the plaintiff to those 
who use it, or whether there are other 
causes. Unless the refuse flo^from the 1 
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defendant's paper mill is the cause of the 
impurity of the water there can be no 
advantage gained by the water company 
or renters, by this suit going against the 
defendant. The water might still be im- 
pure from other causes. Unlike a decree 
based upon probabilities, or the mere 
findings of testimony, relief here must 
depend upon the actual fact. 

The old law, relating to special courts, 
provided for the same, when the judge 
should be personally interested in the event 
of a suit. A distinction as to being inter- 
ested in the event of a suit and being in- 
terested in the question had been made in 
reference to witnesses. So, in the act 
now in view, the legislature has provided 
for a change of venue where the judgcis 
personally interested in the question to be 
determined by a suit. But to hold that a 
question like the one involved here, is 
within the provision of the act of 1875, 
would send away a large number of cases 
which could not have been in the con- 
templation of the legislature. Almost all 
causes of a general public interest would 
have to be tried out of their proper venue 
— causes relating to county and municipal 
affairs, matters relatingto taxes, the public 
comfort, nuisances and the like. The in- 
terest contemplated must be a personal 
interest, as indeed the act says. But the 
question here arises on an issue of fact 
only, so abstract in its character that it 
cannot give rise to any bias or prejudice 
whatever. Is the fact so, or not ? 

These reasons also apply to the other 
provision of the act of 1875, invoked in 
support of this application. There is no 
just ground for presuming local prejudice, 
or any interest adverse to the applicant, or 
that a fair and impartial trial cannot be 
had here of the question. 

Motion overruled. 

[The above opinion was read in Court 
on May 12,1883, but the defendant 's coun - 
sel filed an amendment to his application, 
whereupon it was withheld, and after- 
wards filed with the following :] 



July 30, 1883. GiBSON,A.L.J. — After 
the foregoing opinion was delivered in 
open Court, the defendant, by his counsel, 
moved to amend his application, in order 
to present reasons for a change of venue 
under the fifth clause of Section I, of the 
Act of March 2, 1875. The amendment 
was filed, setting forth specifically the 
number of stockholders, individual and 
aggregate, of the plaintiff corporation, the 
number of shares held, the par value of 
the stock and its market value. The 
Court have carefully reconsidered the ap- 
plication in this point of \new. 

It will be observed that the said fifth 
clause does not only provide that : ' ' When- 
ever a large number of the inhabitants, 
&c., have an interest in the question in- 
volved therein, ' ' but it further says, an in- 
terest * 'adverse to the applicant." Ac- 
cording to the provisions of the second 
section of the act, the Court must be * 'sa- 
tisfied of the truth of the facts alleged." 
That is, in this instance, of an interest, ad- 
verse to the defendant, or of such facts as 
lead satisfactorily to that conclusion . This 
the Court must be satisfied of, before the 
oath of the applicant can avail to show 
that he believes he cannot have a fair and 
impartial trial. 

That a large number of the inhabitants 
of the Borough of York are stockholders 
of the York Water Company, is not e\i- 
dential of the fact that they have an in- 
terest in the question involved in this 
cause adverse to the defendant. The 
value of stock , so far as it appears in the 
amended application, is not impaired by 
anything involved in the cause. Nor is it 
alleged that it will be depreciated or en- 
hanced in value by the issue of the cause* 
either way. The only plausible ground 
for averring any interest whatever in the 
question is, that if, after investigation, the 
defendant is found to be the source of the 
alleged annoyance, there would be bene- 
fit accruing to the company and the pub- 
lic by having the nuisance removed. Bnt 

that interest can only *nseLafterTit is as- 
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certained that defendant causes the im- 
purity of the water which is the subject 
of complaint. 

The question is not whether that is a 
nuisance or not, but whether the defen- 
dant is the cause of it ? The bill prays 
for an injunction, which can only be 
granted on clear proof: Bright. Juris. 
Sec. 305 

Therefore as regards the question in- 
volved in this suit we do not perceive any 
interest in the stockholders, or in a large 
number of the inhabitants of the county, 
adverse to the defendant. 

Motion overruled. 



C p. of Luzume County. 

Fidelity and Casualty Co. v. Hesty. 

The act of April 4, 1873. >" regard to foreign insurance 
companies, does not enlarge the jurisdiction of justices of 
the peace so as to permit them to direct process to a con- 
stable ol another county. 

The acts of April 24, 1857, and of April 8. 1868, refer to 
aciionsi commenced in courts of record only. 

Certiorari. 

June 23, 1883. Woodward, J. The 
summons in this case was issued by an 
alderman of the city of Wilkes- Barre, and 
directed to the constable of Reading, 
Berks county, Pennsylvania. It was re- 
turned served by such constable, **on the 
within named defendant, the 7th of March, 
1883, personally, by producing to Geo. P. 
Zeiber, Esq., state attorney or agent for 
The Fidelity and Casualty Company of 
New York, the original, and informing 
him of the contents thereof. ' * 

It is claimed that this method of obtain- 
ing service of a summons upon a foreign 
insurance company, doing business in this 
State, is warranted by the thirteenth sec- 
tion of the act of April 4, 1873, (Purd. 
1798, />/. 22.) The act of March 20, 1810, 
(Purd. 850, pi. 40), defines the powers of 
justices of the peace in civil causes, and 
directs that process shall issue to the con- 
stable of the township, ward or district 
where the defendant usually resides, or 
can be found, or to the next constable 
most convenient to the defendant. It is 



the universal practice however, for jus- 
tices to issue their precepts to any con- 
stable of the county. It does not seem to 
us that the act of April 4, 1873, was in- 
tended to so enlarge the jurisdiction of 
justices as to permit them to direct process 
to a constable of another county. The 
acts of April 24, 1857, (Ptird. 802), and of 
April 8, 1868, (P. L. 70), prescribe the 
method of serving process upon insurance 
companies of other States, doing business 
in this State, but both these acts, in our 
opinion, refer to actions commenced in 
courts of record, and not to those before 
justices of the peace. See Clark v. 
Wooley, 7 S. & R. 352. 

The first and second exceptions are sus- 
tained, and the proceedings are reversed. 



c. p. of 



I«uzume County. 

Ziegler v. Everhart. 

Watching timber at a salary of fifly dollars per annum 
is not the kind of "manual labor," nor the salary such 
'wages of labor,' as are contemplated by the act of As- 
sembly requiring an affidavit and bail absolute for ap- 
peals. 

Rule to Strike off appeal. 

May 15,1 882 . Woodward, J . — It has 
not been made clear to us that the claim 
of the plaintiff in this case was for what 
is known as the * 'wages of labor." The 
first section of the act of April 9, 1872, 
(Purd. 1464, pi. i) describes the class of 
persons whose earnings are to be protect- 
ed. These are miners, mechanics, labor- 
ers, clerks, etc. The act of April 20, 1876, 
in its first section, provides the method of 
appeal from the judgments of justices of 
the peaces for the wages of "manual la- 
bor." The transcript in this case shows 
that the claim was for work and labor 
done, and the depositions explain that the 
service consisted in watching timber for 
six years at fifty dollars per 3'ear. We do 
not think that such a claim comes within 
the spirit and meaning of the act of 
Assembly requiring an affidavit and bail 
absolute. The rule to strike off the ap- 
peal is discharged. 
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QUABTEB SESSIONS. 



Commonwealth v. Gallagher. 



Q. S. of 



Lackawanna County. 



In case of assault and battery, where the defendant 
died after the Grand Jury had returned a true bill against 
him and before the tnal was had, the county cannot be 
compelled to pay the costs of prosecution. 

Motion for an order for county to pay 
costs. ^ 

Handley.P.J. — John Scanion present- 
ed his bill of indictment against James 
Gallagher, charging him with assault and 
battery. The Grand Jury returned a true 
bill but before the case was called for 
trial, the Great Judge called Gallagher be- 
fore him for hearing on final appeal. He 
has not thus far returned from the Court 
above, and the law permits us to presume 
that he never will again return to answer 
any charge that may be preferred against 
him here. The prosecutor, therefore, de- 
sires that an order be made directing the 
County Commissioners to pay the costs 
of prosecution. Can we make such an 
order ? We think not. We have exam- 
ined all of our statutes on costs, and we 
can gather nothing out of the mouth of 
these statutes that provides, when a man 
is called to his final rest, and is bid to 
sleep the eternal sleep of man, that the 
county shall pay the costs. Gallagher 
cannot be made to pay them until a jury 
of his country first say that he must. It 
will be exceedingly hard to find a jury to 
agree on that point now, and we are there- 
fore clear that the county may not, or his 
estate, be forced to pay them pro hac vice. 

Motion and order refused. 



Judge Rhone's New Work. 
Acts of Assembly and Forms rela- 
ting TO Orphans' Court Practice, 
&c. By Hon. D. L. Rhone, Judge of 
the Orphans' Court of Luzume County. 
Vol. II. Rees Welsh & Co., Pub- 
lishers, Philadelphia, Pa. 
The second volume of Judge Rhone's 
excellent work on Orphans' Court prac- 
tice is devoted to the Acts of Assembly 
relating thereto and the proper forms used 



in such practice. These acts are arrang- 
ed under appropriate headings, and the 
Acts embraced in the codes of 1832, '33, 
'34 and 53 have the reports of the Com- 
missioners who prepared these codes an- 
nexed as foot notes to the text. Follow- 
ing the Acts come the forms. Thus, the 
heading is * 'Account" under which the 
Acts of Assembly relating to the filing of 
accounts, their examination by the R^- 
ter, advertising, confirmation or reference 
to Auditors, recording and the filing of 
transcript, in the Common Pleas, are 
given in thirteen sections. These are fol- 
lowed by twenty -three forms of accounts, 
confirmation of account, exceptions, ad- 
vertisements, transcripts of balances, peti- 
tion for citation, citation, answer, and at- 
tachment. 

From this it will be seen that the book 
is full and complete, nothing being omit- 
ted, while the various subjects are so dis- 
tinctly arranged under their appropriate 
headings that there is no trouble in find- 
ing just what you want. The table of 
Contents and the General Index to both 
volumes is an elaborate piece of work, and 
the stores of information contained in the 
volumes are opened to the slightest search. 

Judge Rhone deserves the thanks of the 
profession, for his very able work . It ^ 
a long felt want, and fills it so admirably 
that the most chronic grumbler can not 
find any fault therewith. The book is a 
necessity to every practicing Attorney, to 
every Registry, Clerk of the Orphans' 
Court, or any one having an3rthing to do 
with the settlement of decedent's estates. 

The typograhpical work is fully up to 
Rees Welsh & Co.'s high standard, and 
the book presents a handsome appear- 
ance. 

Price for ist Volume (see notice in pre- 
vious issue of the Record) $6.00 ; for 2d 
Volume, $6.00. 



When two young lovers happen to sit 
down at the same moment on two tacks, 
the immediate result iafa social hop. 
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aUABTES SESSIONS. 



Q. S. of Lebanon County 

Commonwealth v. Trout. 

A resident of the Commonwealth in confinement for 
costs alone, under sentence of a criminal court, is entitled 
to be set at liberty forthwith upon making application for 
the benefit ol the insolvent law, and preseutiug: a bond 
iu accordance therewith. 

Motion for leave to issue capias, 
February, 1883. McPherson,J. At 
January sessions, 1883, John Trout was 
acquitted of the charge of selling liquor 
without a license, but directed by the jury 
to pay one-half the costs. On January 
9th he was sentenced, and on January 
15th, having made application for the 
benefit of the insolvent laws, and pre- 
sented a bond as thereb}' required he was 
discharged from custody. The district 
attorney now asks for a capias, alleging 
that the order for his discharge was ille- 
gal, and that he must be considered as an 
escaped prisoner. The argument is, that 
a sentence for costs requires either pay- 
ment, imprisonment for thirty days under 
section 48 of the insolvent law of 1836, 
after which the prisoner is discharged 
without further proceedings of any kind, 
or imprisonment for three months if a dis- 
charge is sought as an insolvent. Con- 
finement for three months is made neces- 
sary, it is said, by section 3 of the act of 
1 836, which provides that ' 'no debtor shall 
be entitled to relief under this act, unless 
he shall have resided within this Com- 
monwealth for six months immediately 
preceding his application to the court, or 
shall have been confined in jail for three 
months immediately preceding such ap- 
plication . " A careful examination of the 
various statutes and decisions on this sub- 
ject has led us to a different conclusion, 
the reason for which we will state as brief- 
ly as possible. 

At common law, as is well known, no 
provision was made for costs in any form 
of proceeding, <:ivil or criminal. In Ir- 



win V, Commissioners, i S. & R. 508, 
Judge Yeates declares that before the 
passage of the act of December 8, 1804, 
empowering grand and petit jurors to 
dispose of the costs in certain cases, **the 
defendant, whether convicted or acquitted 
of the offence charged, was obliged to 
pay the costs, and left to his remedy 
against the prosecutor by action of malici- 
ous prosecution. If he was convicted, 
the payment of costs formed part of the 
sentence ; if acquitted, he was discharged 
on payment of fees.*' There had been 
earlier legislation, viz.: the acts of Sept- 
ember 33, 1 79 1, and of March 20, 1797, 
Read's Dig. 287, pi. 25, and 293, pi. 51, but 
the act of 1804, Sm. Law, 204, first 
gave juries power over the subject. See 
also Commonwealth v. Tilghman, 4 S. & 
R. 127 ; Strein v, Zeigler, i W. & S. 260; 
Commonwealth v, Johnson, 5 S. & R. 199; 
McKinney's Am. Mag. 316, 319, etseq, — 
The criminal procedure act of i860 re- 
enacted the former statutes, and the act of 
1804, with its supplements, is substantially 
the law to-day. Where the defendant 
was confined for costs, under either the 
common law or this legislation, he could 
originally only be released upon payment. 
The insolvent law of April 4, 1798, Read's 
Dig. 176, did not touch the subject at all, 
and it was not until 181 4, by section 17 of 
the act of March 26, that persons *4n con- 
finement . . for the pa5mient of the 
costs of prosecution*' became entitled to 
relief under the acts relating to insolvent 
debtor. A similar provision appears in 
section 47 of the act of June 16, 1836, P. 
L. 729. At what time, then, is an insolv- 
ent debtor entitled to his discharge from 
confinement ? The act of 1798 provided, 
in section i , that * 'any debtor having been 
an inhabitant of this State for two years 
next before his application" might apply 
to the court in term time ; and in section 
2, that he should be discharged from im- 
prisonment only after assigning all his 
property. This compelled him to remain 
in jail while notice of his application w®|g 



92 



YORK LEGAL RECORD. 



being given or published, and until after 
final hearing. If, however, he was arrest- 
ed in vacation, he might, by section 14, be 
discharged, * * forthwith* ' upon application 
to a judge, and giving bond to the plain- 
tiflfto appear at the next term and comply 
with the requirements of the statute. — 
This act expired in 1 801 . The first section 
of the act of March 26, 1814, made six 
months* residence in the State sufficient, 
and the second section provided for the 
debtor's discharge from confinement only 
after final hearing. No provision was 
made for arrests in vacation, and neither 
statute extended to non-residents. To 
remedy this latter defect, the act of March 
13, 1815, P. L. 156, was passed, allowing 
**all ^nd every person or persons*' to ap- 
ply, but provided that those who had not 
been residents of the State for six months 
must first suflfer confinement for three 
months. Liberty, pending the proceed- 
ings, was given in 1820 to certain debtors, 
but persons confined for costs could not be 
released until final hearing. Henry v. 
Commonwealth, 3 Watts 384. The re- 
vised act of 1836, in section 3, provides 
that the debtor must have * * resided within 
the Commonwealth for six months imme- 
diately proceeding his application to the 
court, or shall have been confined in jail 
for three months immediately preceding 
such application," plainly intending to 
consolidate the provisions of the acts of 
1 8 1 4 and 1 8 1 5 . The language of section 
I, also referring to *' insolvent debtors re- 
siding or being wjthin this Common- 
wealth, * ' shows that the act was meant for 
residents and non-residents alike. As to 
non-residents, confinement for three 
months is necessary before an application 
can be made ; but the case of residents it 
seems clear, from sections 4, 5 and 6, that 
the debtor is entitled to discharge ** forth- 
with" upon giving bond to appear at the 
next term and present his petition for the 
benefit of the law. It is not even neces- 
sary to apply to the court or a judge ; the 
prothonotary, under the act of March 30, 



1833, P. L. 107, may approve the security 
and make the order to discharge. This is 
the case of a debtor, and section 47 seems 
to us quite as explicit with regard to '*any 
person confined for non-payment of 
. . . the costs of prosecution." The 
language is that the ** Court of Common 
Pleas . . shall have power to discharge 
such person from such confinement on his 
making application and conforming to the 
provisions hereinbefore directed in the 
case of insolvent debtors. * ' This is ver>' 
different from section 16 of the act of 
1 8 1 4, which only gave to such persons the 
* 'benefit of this act," under which, as we 
have seen, even a debtor could not be re- 
leased until after final hearing, and shows 
plainly, as we think, that the intention of 
the Legislature was to remedy the ine- 
quality pointed out in H^nry v. Com'lth, 
supra, decided in 1834, and put persons 
imprisoned only for costs on precisely the 
same footing as debtors. But, however, 
this may be, section 6 of the act of Janu- 
uary 24, 1849, P. L. 677, seems to remove 
all doubt by providing that * 'any applicant 
for the benefit of the insolvent laws, who 
is, or may hereafter be, in confinement 
under sentence of any criminal court, and 
who shall be entitled to be released from 
such confinement on compliance with the 
provisions of existing acts of Assembly, 
shall be released on giving bond as in civil 
cases." 

The Commonwealth's whole case rests, 
therefore, on the construction of section 
3, for which it contends ; and this con- 
struction, besides being at variance with 
the apparent meaning of the words used, 
and with the history of former legislation 
on the subject, further loses probability 
when section 48 is considered. Under 
that section, which is taken from section 
18 of the act of 181 4, as construed in 
Commonwealth v. Long, 5 Binn. 489, im- 
prisonment for thirty days entitles a per- 
son in confinement for costs to his dis- 
charge without proceedings of any kind. 

It is conceivable, with such a provision in 
Digitized by VjOC 



YORK LEGAL RECORD. 



93 



the law, that the Legislattire meant, in 
1 836, also to say that such prisoners might 
apply for discharge under the formalities 
of the insolvent law if they would stay in 
jail two months after they were entitled 
to be free, and particularly when the con- 
sequences of discharge are the same in 
either case, viz., freedom from imprison- 
ment for the same cause, but not freedom 
from the debt or charge ? 

We think the jirovisions of the law, so 
far as fines and costs are concerned, may 
be summarized as follows : 

1 . A person sentenced to pay a fine not 
exceeding $15, or to pay such a fine and 
costs, or to pay costs alone, is entitled to 
release after a confinement of thirty days. 

2 . A person sentenced to pay a fine more 
than $15 with or without costs, can only 
be released under the insolvent law, and 
cannot make application ufttil he has been 
in confinement for three months. 

3. One who has been a resident of the 
State for six months immediately preced- 
ing his application, and who has been 
sentenced to pay costs alone, may be dis- 
charged forthwith upon making applica- 
tion under the law. 

Trout comes within this latter class, and 
was, therefore, properly discharged. 

The case of Ex parte Woods, i Pitts. 
17, in which a different conclusion is 
reached, does not bind us, and the reason- 
ing is not convincing. The case of Ex 
park Feehan, Brightly, 462, is not in 
point, for the prisoner there had been con- 
victed and sentenced to pay ?ifine, and he 
was clearly within the proviso to section 
47, which declares that ** where such per- 
son shall have been sentenced to the pay- 
ment of a fine; . . he shall not be en- 
titled to make such application until he 
shall have been in actual confinement, in 
pursuance of such sentence, for a period 
not less than three months. ' ' These two 
cases are briefly mentioned in Schuylkill 
County V, Reifenyder, 10 Wr. 450, but the 
question here considered was not before 



the court, and we have not been able to 
find any authority on the subject. 

We have gone ftirther than the precise 
question involved, because there seems to 
be a diversity of practice tmder the act, 
and we hope the county of Lebanon, 
which has a considerable interest in the 
matter, will take measures to bring it in 
some way before the Supreme Court, and 
have it definitely settled. 

The capias is reftised. 



SUFBEME COUBT. 



Swartz V. Hauser. 

Bailment — Bailees for Hire — Gratuitous 
Bailees — Negligence, gross and slight 
— Misdirection where it does not pre- 
judice a party not a ground for rever- 
sal, 

A. sent to B.. a lard dealer and negotiator of loans, with 
whom he had been in the habit of transacting business, a 
certificate of stock with instructions to sell when the stock 
should touch a certain price. No agreement was made as 
to B 's receiving any compensation for his services. B., 
finding that the stock was rising, deposited it with C, a 
stock-broker, with instructions similar to those he had re- 
ceived from A. C in turn, sent it D., another stock- 
broker, with like instructions. Subsequently C lailed, 
and D. sold out all the securities deposited by him, intflad- 
ing the one in question, to cover C.'s indebtedness to D.— 
In an action afterwards brought by A. against B. to re- 
cover the value of the certificate, the Court left it to the 
jury to say whether B. was a bailee for hire, or a gratui-. 
tons bailee, instructed them that in the former case be was 
liable for slight negligence and in the latter for gross 
negligence only, and left it to them to say in either event 
whether B. had been guilty of the sort of negligence for 
which he would be liable. Hbi.d. a verdict having been 
found for A., that it was error to leave it to the jury to say 
whether B. was a bailee for hire or not, as the law would 
imply that he had contracted for compensation for his 
services, but that this error having done B. no barm, con- 
stituted no ground for reversal. 

Held further, that the question of B.*s negligence was 
properly submitted to the jury. 

Error to the Common Pleas of Lancas- 
ter county. 

Assumpsit, by Henry C. Hauser against 
! David G. Swartz, for the value of twenty 
shares of the capital stock of the Central 
Transportation Company. 

Upon the trial, before Patterson, J., 
the following facts appeared : 

On August 4, 1872, the plaintiff, a resi- 
dent of York county, sent to the defend- 
ant, who resided in the city of Lancaster, 
a certificate for twenty shares of said, 
stock standing in the name of plaintiff 
with a power of attorney in blank signed 
by the plaintiff, with instructions to sell Z 
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the stock as soon as the market price 
reached $50 per share. The plaintiflf had 
been in the habit of dealing with the de- 
fendant, whose business was that of buy- 
ing and selling Western lands and negoti- 
ating loans in the West. Nothing was 
said by the plaintiflf in his letter, or was 
there any evidence of any subsequent 
agreement between the parties as to what 
compensation, if any , the defendant should 
receive for his services. At this time the 
market price of the stock was about $46 
per share. A few weeks later the price 
beginning to rise, the defendant took the 
certificate to the banking house of J. B. 
Long, in Lancaster, who transacted a 
business of buying and selling stocks, with 
whom Swartz was in the habit of dealing, 
and requested him to sell it as soon as it 
would bring $50 per share. The defend- 
ant testified that he told Mr. Long it. was 
on Hause's account. The prope^jtc^arket 
for this stock being in Philadelphia, Mr. 
Long sent the certificate to Glendenning, 
Davis & Co., brokers, in Philadelphia, for 
sale as soon as it would realize $50 per 
share. In November, 1872, Long failed, 
and Glendenning, Davis & Co., to whom 
he yjfas indebted , sold out all the securities 
which 'Long had placed in their hands, in- 
cluciing the twenty shares of stock be- 
longing to Mri Hauser. The stock did 
not, at any time, reach $50 a share. Hau- 
* ser, on January 4, 1873, called on Swartz, 
who paid him the dividend then due, and 
subsequently continued to pay him quar- 
terly dividends until July, 1876, at which 
time Hauser asked for the stock or its 
proceeds. Swartz thereupon made the 
following entry in Hauser's pass-book : — 
**0n Aug. 4, 1872, I handed to J. B. Long, 
broker, at Lancaster, twenty (20) shares 
Central Transportation Co. stock to sell, 
limit $50 per share, the said stock having 
been sent to me by H. C. Hauser, to sell 
for his account, and I took said Long's 
receipt. D. G. Swartz." Swartz paid 
no further dividend upon the stock, and 
the plaintiflf brought this suit June 18,1878. 

The defendant presented, mler a/ia, 
the following points: (i) *'The undis- 
puted evidence in this case shows that the 
defendant was voluntary bailee without 
reward ; he is therefore responsible only 
for gross negligence . " A nswer. * * I f the 
jury find that the defendant was a volun- 
tary bailee without reward, then he is only 
responsible for gross negligence.** (2) 
* * There is no evidence in the case of gross 



negligence on the part of the defendant, 
and therefore the verdict must be for the 
defendant. * * Answer, * 'The evidence is 
for the jury . If they find there is no gross 
negligence on the part of the defendant, 
and that defendant was a voluntary bailee 
without hire, then the verdict must be for 
the defendant." 

The Court in the general charge said, 
mler alia, * *Is there any evidence that de- 
fendant contracted for or received any 
compensation or reward for anything he 
did in and about the selling or disposal of 
this stock sent to him ? We have not 
been able to perceive any, but that is a 
question of fact for you. * * * The 
Court gives you the law on this point, be- 
cause as the Court comprehends the law 
of this case it is a'fease of bailment, and 
the main inquiry for you is — What is the 
duty and what is the responsibility of the 
bailee, Mr. Swartz ? Did he do or order 
anything respecting those twenty shares 
of stock that a man of common sense un- 
der the circumstances would not do with 
his own stock ? * * * if you find 
that the defendant, Mr. Swartz, was a 
bailee for hire, in that case the bailee is 
required to exercise great care, and is re- 
sponsible for slight negligence. The 
Court has been unable to see that any hire 
was paid to the bailee, yet that is a ques- 
tion for you to decide on the evidence. — 
If the evidence so satisfies you, and if you 
find he was bailee for hire, and if the 
loss was occasioned by negligence on his 
part, he would be liable to the bailor, Mr. 
Hauser, for the loss. 

Verdict and judgment for the plaintiflf 

I for $871.36. The defendant took this 

I writ, assigning for error, inter alia, the 

i answers to his points, and the portions of 

the charge above quoted. 

Mayi6,i88i. TheCourt. Itcertain- 
\ ly would have been manifest error in the 
I learned judge to submit any question to 
I the jury of which there was no evidence. 
j He thought there was no evidence that 
defendant below had contracted for com- 
pensation for his services, yet he submit- 
ted it as a question of fact.' But this did 
the plaintiflf no harm. There was no di- 
rect evidence, perhaps, of a contract to 
pay, but the law implied one in the ab- 
sence of an express contract not to pay — 
We see nothing in any of the errors as- 
signed of which the plaintiflf has any right 
to complain. 
Judgment a^^i^^^.^ (Jer Coriam. 
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Klinetob v. Roth. 

In an action before a justice, the plainti£P8 demand was 
for **fiTe dollars and twenty-five cents damages, by reason 
or defendant's not repairing plaintlfi^s gun as by him 
agreed to do, and receiving pay for it: '* Hbld, that the 
justice had jurisdiction. 

Rule to show cause why affirmance of 
proceedings entered November 9, 1875, 
shall not be stricken o£f, and the case rein- 
stated for argument. 

March6, 1882. RiCB,P.J. Ontheyth 
of April, 1875, exceptions were filed to 
this record, and on the 9th of November 
following the proceedings were affirmed. 
May 18, 1876, this rule was granted. It 
is in the nature of an application for a re- 
argument, upon the ground that the court 
erred in affirming the proceedings. The 
sole reason urged before us was, that the 
justice did not have jurisdiction of the 
case of action. 

It is asserted by the defendant's counsel 
that this matter was decided by the judge 
who granted the rule. This, however, is 
denied by the counsel for the plaintiff. In 
such a dispute we must necessarily rely 
entirely upon the record, and as the re- 
cord shows no previous disposition of the 
rule, we must assume that the question 
has not been finally adjudicated. 

The cause of action, of which the jus- 
tice took jurisdiction, is thus stated in the 
transcript: ** Plaintiff demands five dol- 
lars and twenty-five cents damages, by 
reason of defendant's not repairing plain- 
tiff's gun as by him agreed to do, and re- 
ceiving pay for it." 

It is assumed by the defendant's coun- 
sel that the gist of the action, as thus 
stated in the transcript, was the failure to 
repair the gun in a workmanly manner ; 
that this was a tort, and that a justice of 
the peace had no jurisdiction of such a 
cause of action, though it indirectly arose i 



out of a contract. It was clearly decided 
in Zell V. Arnold, (2 P. & W. 292) that an 
action to recover damages for negligence 
in the execution of work, employment, 
trust, or duty, under a contract, is not cog- 
nizable before a justice of the peace. In 
the later case of Conn v. Stump, (7 C. 14) 
the plaintiff, on appeal, charged in his de- 
claration that he * ' retained and employed ' ' 
the defendant to iron his wagon, and the 
defendant ''undertook and promised to do 
it with care and skill, ' ' and the breach as- 
signed was, that **not regarding his pro- 
mise and undertaking," he did not do it 
with proper care and skill. The court 
below, acting on the authority of Zell v. 
Arnold, dismissed the case for want of 
jurisdiction in the justice. This was held 
to have been an error. It is certainly not 
easy to reconcile these two cases, nor, as 
we read this record, it is necessary to at- 
tempt to do so. The cause of action here 
set forth is not that the defendant failed 
to perform the work undertaken in a 
workmanly manner, but a failure to per- 
form as he had agreed to do, and of this 
the justice had jurisdiction, as is shown 
by abundant authority. In the case of 
Hunt V. Wynn (6 W. 47), and action, 
against a common carrier for not deliver- 
ing goods intrusted to him , the declaration , 
on appeal, charged the defendant with 
negligence, and in a second count, gener- 
ally, but not having delivered the goods 
according to contract. It was held that 
the action was within the jurisdiction of 
the justice. In the case of McCahan v. 
Hirst (7 W. 178), Mr. Justice Kennedy 
said : * *The complaint of the plaintiff be- ^ 
low substantially was, that the defendant, 
having become by contract the bailee of 
clover seed belonging to the plaintiff, did 
not take care of and account for it to the 
latter as he ought to have done. Contract, 
then, being the foundation of the duty 
imposed upon the defendant by his hav- 
ing become bailee, it is clear that a breach 
of duty thereby imposed, which is the real 
cause of action here, must be regarded as > 
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arising out of contract, and therefore 
within the j urisdiction of the j ustice, * * etc . 
See, also, Todd v. Figley, 7 W. 542 ; Liv- 
ingston V. Cox, 7 Barr 360 ; Seitzinger v. 
Steinberger, 2 J. 380-1. 

We have no other evidence of the 
cause of action in this case, than that fur- 
nished by the transcript, which shows 
that the plaintiff's demand was based on 
the defendant's non-feasance of a contract 
between them, and not on his misfeasance 
in the performance of a duty implied by 
that contract, and hence the justice had 
jurisdiction, and there was no error in the 
affirmance of the proceedings. 

The rule is discharged. 

8UFBEMB COUBT. 
Rice V. Commonwealth, No. 2. 

Hbld in this CMC that— 

1. The eridenoe set forth in the opinion was insuffi- 
cient to go to the jury upon the queiMion of a promise of 
marriage by the defendant prior to the seduction. 

2. The failure of the Commonwealth to call a certain 
witness commented oA. 

Error to the Court of Quarter Sessions 
of Lackawanna county. 

April 2 , 1 883 . Paxson , J . — When this 
case was here on a former writ of error* 
we said pointedly that **the mere evi- 
dence of his (plaintiff's) attentions was 
not sufficient to carry the case to the jury . ' * 
In other words they were not such atten- 
tions as would justify a jury in presuming 
a promise of marriage, or would amount 
to such corroboration of the prosecutrix 
as the Act of Assembly requires in cases 
of seduction. Upon a state of facts in no 
essential features differing from those of 
the former trial the learned judge below 
charged the jury (seethe 7th assignment); 
**but there is evidence of social attention 
of various kinds , if you believe i t . If it is 
true that this young man did accompany 
this young lady from chturch, and waited 
upon her home, and called at the house of 
her parents, and there waited upon her 
now and then for two years, that is such 
social attention within the meaning of our 
Supreme Court as would warrant you in 

*8ee Rice v. Com., 3 York Lboal Rbgoro 99. 



finding ttuit fact in the affirmative. * * The 
&ct to which the learned judge referred 
was the promise of marriage. He has en- 
tirely mistaken our language and mean- 
ing. We repeat now what we said then, 
that the evidence of intentions on the part 
of the plaintiff to the prosecutrix was not 
sufficient to submit to the jury upon the 
question of corroboration . And the jury 
should be so instructed in the future, if 
necessary, upon the same or similar state 
of facts. 

But one other matter remains. We 
said before, with some reluctance, that 
**we cannot say that it was error to re- 
fuse to withdraw the question of seduc- 
tion from the jury. There was some 
proof that plaintiff in error admitted the 
promise to marry.'* The evidence was 
exceedingly weak, but as the case had to 
go back for other reasons we thought 
best to allow this question to be again 
submitted to the jury. It has not been 
strengthened upon a second trial. The 
mother of the prosecutrix sent for the 
plaintiff in error after she learned her 
daughter was in trouble. He came to her 
house and had an interview with her in 
the presence of her husband and her 
daughter. Mrs. Ri^rtson thus relates 
what occurred : 

Q. **What did you say to him (plain- 
tiff),- what were the words? A. I told 
him this was a nice job he had done ; I 
told him he must fulfill his promise and 
not bring the rest of the family to shame. 
Cross-examination. — Q. I want you to 
tell the first thing said, who said it, and 
the answer? A. He bid good evening 
with me and said he was sorry for what 
he had done Q. He told you he was 
sorry for what he had done ? who spoke 
next ? A. Himself. He said he would 
marry her if I waited two weeks, because 
he said he owed his sister some money. 
I told him to fulfill his promise and not 
bring my family to shame.** There is 
nothing here from which a jury would 
safely find a igje^igp^ ^g)mise to marry 
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This view is strengthened by what fol- 
lowed. Upon her re-direct examination 
the same witness related what occurred 
as follows.: 

Q. * *Tell US what took place at the time 
Rice came to your house when you sent 
for him? A. He came to talk to me. 
Q. What was the first thing said ? A. 
We bid good evening together, and he 
told me he was sorry for what he had 
done, and if I would leave it for two 
weeks he would marry her ; I told him I 
would not leave it two days ; I said I had 
a small &mily coming up and didn't want 
to bring them to shame ; he said he hadn't 
money enough to get married now, he 
owed his sister board. I said he could 
get married and have her home there, and 
not bring my little family to shame.'' 
Cross-examination. Q. **Then, if I un- 
derstand it now, it was this way : Rice 
said he owed some money for board, and 
could not marry short of two weeks ? A. 
Yes, sir. Q. And then you went on and 
said he could fulfill his promise, that he 
would have a home there ? A.I said, if 
he would fulfill his promise and let her 
come home, as he promised, that her 
home was there for her, and not bring my 
family to shame, as I told you before." 

As the case now stands it is our duty 
to express a decided opinion upon this 
evidence. The implication which might 
be gathered from the examination-in 
chief that the plaintiff referred to a pre- 
vious promise to marry is entirely remov- 
ed by the cross-examination which shows 
that the plkintiff was merely expressing a 
regret for what he had done, and a will- 
ingness to repair the wrong by marrying 
the girl . And when we examine the sub- 
sequent re-examination and re-cross ex- 
amination there cannot be a doubt upon 
this matter. There is nothing here upon 
which this verdict can stand. The evi- 
dence was at most a scintilla, and it will 
not do to send a man to the penitentiary 
upon a scinHlla, 

It was said, however, that the case was 



strengthened by the testimony of Ody 
Biglin, who stated that he had a conver- 
sation with the plaintiff, in which the lat- 
ter said **he would give two hundred 
dollars to settle it, and wouldn't give no 
more ; that he was guilty of the crime." 
It would be straining this language to say 
the plaintiff referred to the promise of 
marriage. The crime of which he admit- 
ted his guilt was evidently the illicit in- 
tercourse. That was not seriously denied, 
indeed, the plaintiff acknowledged it on a 
former trial. 

There was one feature of the trial be- 
low that we cannot pass without comment. 
It was the feilure of the Commonwealth 
to call the father of the prosecutrix in re- 
gard to the conversation we Preferred to 
between the mother of the prosecutrix 
and the plaintiff. The prosecutrix and her 
father were present at that interview. — 
Neither was called . It matters little about 
the prosecutrix, as her evidence in regard 
to the promise of marriage could not be 
aided by placing her upon the stand again . 
But under the circumstances of this case, 
it was the plain duty of the Common- 
wealth to have called her fistther. This 
was the more necessary by reason of the 
equivocal character of Mrs., Robertson's 
testimony, as well as that of her daughter. 
The Commonwealth demands justice, not 
victims. This belongs to a class of cases 
where the whole truth should brought 
out if possible. Upon so vital a question, 
as whether, at the interview referred to. 
the plaintiff admitted a promise of marri- 
age prior to the seduction, the neglect of 
the Commonwealth to call the father of 
the girl, who was present at the interview, 
and heard all that was said, would have 
justified the jury in drawing an inference 
seriously unfavorable to the prosecutrix, 
and the court below would have been at 
least justified in saying so. 

If the plaintiff in error has been guilty 
of fornication, of which there seems little 
doubt, he may be convicted of that offence 
under this bill. Digitized by GoOglc 
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The judgment is reversed, and it is or- 
dered that the record with this opionion 
setting forth the causes of the reversal, 
be remanded to the court below for far- 
ther proceedings. 



0BPEAN8' COUBT. 



O. C. of 



John's Estate. 



Chester County 



Where the aareties of a trustee are compelled to pov 
money, owine to the trustee's refusal to do so, they will 
be sttbrogated to all the rights of the cestui que trust or a 
new truKee, against him, and can ask tor a decree com- 
pelling him to "pay to them said sums of monev. 

Petition by one of two paying sureties 
to be subrogated. 

The fects appear by the opinion of the 
Court. 

January 29, 1883. Futhky, P. J. 
Seneca G. Willauer was appointed by the 
Court, Aug. 15, 1874, trustee under the 
will of Jonah John, deceased, of monejrs 
to be held in trust under the provisions of 
the will of said decedent, and gave as his 
sureties, Marshall B. Hickman and Wel- 
lington Hickman. On Aug. 12, 1880, he 
asked to be discharged from his trust on 
account of misfortune and pecuniary 
losses. The Court, on hearing, appointed 
Thomas B. Dewees, trustee to succeed 
him and to receive from him the trust es- 
tate, and directed Mr. Willauer to be dis- 
charged, upon his pajdng over to said 
Dewees the trust moneys in his hands, the 
amount, according to his petition and ac- 
count filed and confirmed, being the sum 
of $11,460.96. The moneys, not being 
paid over according to the decree of court 
after demand therefor, the new trustee 
brought suit against said Willauer and his 
sureties, Marshall B. Hickman and Wel- 
lington Hickman, in the common pleas of 
Chester County, No. 55, to Oct. Term, 
1 880, and the said sureties were compelled 
to pay to him said trust moneys and their 
interest ; each of them paying the sum of 
$5»974-69. The said Marshall B. Hick- 
man, one of said sureties, then came into 
this court, by petition, setting out the facts 
and asked for a rule on said Willauer re- 
quiring him to pay to said sureties the 



amounts which they had thus paid to said 
Thomas B. Dewees, trustee, and for such 
other and further relief as to the court 
might seem proper. The said Willauer 
filed an answer to a rule granted on said 
petition requiring him to pay over to said 
sureties the amounts which they had thus 
paid, &c., or to show cause, &c., setting 
out that * *by reason of the great deprecia- 
tion of real estate, and sundry losses and 
misfortunes in business, he was compelled 
on March 31, 1880, to make a voluntary 
assignment for the benefit of creditors; 
that his estate is badly insolvent, and that 
he is wholly without money or means 
wherewith to pay his said sureties, other 
than such dividend as they have or may 
receive out of his assigned estate, and 
ftirther saith not.'* 

It is a well-setted rule, which now ad- 
mits of no discussion, that, if a surety is 
compelled to pay moneys for which he is 
security, he is clothed with all the rights 
and entitled to all the securities, and is 
given all the remedies, possessed by the 
original debtor. (Wright v. Grover & 
Baker, S. M. Co., i Nor. 80 ; Leiter's Ap- 
peal, 10 W. N. C. 225, and cases there 
cited.) In the case before us, the trustee 
received the moneys of the estate and has 
filed an account, showing the amount for 
which he is responsible. These moneys 
the sureties have been compelled to pay 
for him. They are entitled to be subro- 
gated to the rights of the new trustee, and 
to have a decree of court that Mr. Will- 
auer pay the moneys which are in his 
hands as trustee to them. The prayer of 
the petition of one of the sureties for an 
order for such pajrment to them, and for 
such relief as to the court may seem prop- 
er, is sufficient to move the court to such 
affection. 

It is decreed that Marshall B. Hickman 
and Wellington Hickman be subrogated 
to the rights of Thomas B. Dewees, trus- 
tee appointed by the court under the will 
of Jonah John, deceased, and that the said 
Seneca G. Willauer be and is hereby or- 
dered to pay to the said Marshall B. Hick- 
man and Wellington Hickman, each the 
sum of $5,974.69, being the respective 
amounts which the said Marshall B. Hick- 
man and Wellington Hickman have been 
compelled to pay for hiiji as his sureties 

aforesaid. Digitized by VjOOglC 
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Hon. Jeremiah S. Black. 



Died. — On the 19th inst., at 2:10a. m., 
at Brockie, Jeremiah S. Black, aged 
73 years, 7 months and nine days. 

A SKETCH OF HIS LIFE. 

Jeremiah Sullivan Black was born in 
the glades of Somerset county, where his 
grandfather and father had lived, on the 
loth of January, 1810. Although of 
Scotch-Irish descent on one side, a graft 
of Pennsylvania Dutch on the mother's 
added a new and valuable fibre to the al- 
ready vigorous and powerful plant. His 
father was a farmer, and his early years 
were, therefore, spent upon the virgin 
fields of the clearing among the glades, 
and the lessons of husbandry he there 
learned were never forgotten. 

Jeremiah S . Black matured young. He 
was a man in mental and physical force 
while yet a boy in years. He graduated 
at the age of seventeen, and soon after 
began studying law, in Somerset, with 
Chauncey Forward, then a member of 
Congress. He was admitted to the bar 
and was Prosecuting Attorney of Somer- 
set County before he was of age. From 
the moment he began to study law it was 
observed that he had rightly chosen his 
profession . He soon developed astonish- 
ing legal qualities, and after his admission 
to practice he rose rapidly. His service 
as District Attorney was characterized by 
a vigorous and intelligent discharge of 
duty that soon cleared the county of 
criminals. 

There was one incentive that kept him 
up in those trying days. His father had 
struggled hard to keep the parental estate 
in his own hands and it was no easy task 
to get the incumbrances off land not over- 
ly productive. It was the dream of young 
Black's early life to free his father from 
debt, and while his practice almost ever- 
whelmed him from the start it brought 
him money to do this, and this fact kept 
him to the work. In less than three years 



he paid off the mortgage on the home- 
farm, lifted all the judgments and made 
his father comfortable. 

When he was twenty-eight years of age 
he married Miss Mary Forward, his pre- 
ceptor's daughter, who has shared all the 
struggles aud triumphs of her husband's 
eventftil and useftil life. 

While Mr. Black's early life was crowd- 
ed with honors, it was not until he became 
a Judge that he began to make his mark 
upon the history of the State. 

In 1842 Governor Porter appointed him 
President Judge of the Court of Common 
Pleas for the circuit composed of the coun- 
ties of Franklin, Somerset, Bedford, Blair 
and Fulton. He was made Chief Justice 
of the Supreme Court of the State in 185 1 
by drawing the short term of three years, 
after having been chosen upon the ticket 
with Lewis, Gibson, IrOwery and Coulter, 
under the new constitutional provision, 
making the Judges elective. Years be- 
fore he became Supreme Judge his fame 
had spread beyond the limits of his dis- 
trict. In 1854 he was re-elected to the 
Supreme Bench by a large majority, even 
though the wave of Know-Nothingism 
swept nearly all the Democrats off the 
political deck. After he had served two 
of the fifteen years for which he was re- 
elected as Chief Justice, he was called to 
Mr. Buchanan's Cabinet as Attorney Gen- 
eral. 

The first three years of his service as 
Cabinet Minister served only to lay the 
foundation for the graver duties of the 
fourth. From the moment he entered 
upon his duties as Attorney-General he 
laid a strong hand, not only upon the du- 
ties of his oflSce but upon the whole Ad- 
ministration, of which he was the legal 
adviser. His long acquaintance with the 
moods and methods of the President, and 
his influence with him was often called 
into requisition by the other Cabinet Min- 
isters in approaching him upon matters 
of import, the discussion of which de- 
manded more time and greater quiet than> 
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was often given save to one who had at all 
times had access to, and the ready ear of 
the Executive. 

Just before Judge Black *s Cabinet ser- 
vice ended, Mr. Buchanan nominated him 
against his wish and request, for Associate 
Justice of the Supreme Court. His nom- 
ination was never acted upon by the Re- 
publican Senate and Mr. Lincoln named 
Judge Swayne, of Ohio. 

He was then elected Reporter of the 
Supreme Court, but did not hold that of- 
fice long, for practice began to crowd up- 
on him. 

After Judge Black's service as Cabinet 
Minister he returned to Pennsylvania and 
selected for his future home a beautiftil 
spot upon an eminence overlooking York 
and within sight of the sleepy waters of 
the Codorus Creek, upon which his fore- 
fathers had settled in the seventeenth cen- 
tury. His fame as a lawyer was so great, 
however, that many imj)ortant cases fol- 
lowed him into the seclusion of his coun- 
try home, and his life has been a busy one 
all these years and the demands for his 
services were greater than he cared to ac- 
cept. He left public life poor, and return- 
ed to his native State to rebuild his for- 
tune. 

Within the past twenty years he has ar- 
gued more important cases before the Su- 
preme Court than almost any other attor- 
ney in the country. His greatest case, pe- j 
cuniarly, was doubtless the New Alme- i 
den Quicksilver Mining Company of \ 
California. The testimony in this case | 
covered 8,000 printed pages and the op- | 
posing counsels' briefs were 1,700 pages 1 
long. Reverdy Johnson, Chas. O'Connor | 
and Judah P. Benjamin were the counsel j 
on the other side, and R. B. Curtis and 
Caleb Cushing were at one time or an- 
other connected with him in the case. — j 
He made the final argument and con- | 
densed the points of all this mass of testi- 
mony in an eight-hour speech, which is 
counted as the greatest legal effort of his 
life. He won the case, and received one 



I of the largest fees ever paid an American 
i lawyer. His arguments in the many cases 
involving the constitutionality of the Re- 
I construction acts are familiar history.— 
I His^eat effort in the Milliken case, which 
I secured a decision from the Supreme 
I Court denying the right of a military com- 
mission to try a citizen for his life, is also 
well known. The late President Garfield 
was associated with him in this case. The 
Campbell will case and many other im- 
portant cases were also in his hands. His 
legal work before the Electoral Commis- 
sion, where he was one of the Democratic 
counsel, is of so recent date that extended 
mention of it is unnecessary. 

THE BAR MEETING. 

In obedience to call the members of the 
Bar of York assembled Monday afternoon 
at the residence of Judge Gibson, for the 
purpose of taking suitable action in rela- 
tion to the death of the late Hon. Jeremiah 
S. Black, late a member of their body. — 
Judge Wickes was called to the chair, and 
E. W. Spangler appointed secretary.— 
Judge Wickes made an eloquent and beau- 
tiful address upon the great virtues, worth 
and intellectual attainments of Judge 
Black, as a lawyer, jurist and statesman. 

V. K. Keesey, Esq., paid a warm trib- 
ute of respect to the memory of the de- 
ceased in a very able address. He spoke 
of his eminent abilities, in his home and 
social life, and moved that the following 
minute be adopted : 

One of the foremost men of the nation 
has fallen. A great light has passed out* 
of this world forever. A wise counselor, 
an eminent jurist, an illustrious statesman 
is silenced : a good man cut down and his 
works of charity and benevolence sus- 
pended. 

God has removed from among us Jere- 
miah S. Black, a member of this bar, 
whose wealth of learning, sound judg- 
ment, subtle wit, retentive memory, ac- 
curacy of thought, precision and force of 
language, fearless devotion to the right, 
and denunciation, of wrong, high sense of 
honor and unspotted integrity formed a 
brilliant example fit to imitate, hard to 

equal and not to be exc01fedv^ Whilst the 
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nation, the State and the commonwealth 
at large mourn then: great loss, we the 
members of the York Bar, as a further 
token of our great sorrow, request this 
minute to be entered upon the records of 
the Courts : 

Resolved, That our sincere sympathies 
are extended to those who lameilt the af- 
fliction that has bereaved them of a de- 
voted husband, a kind and affectionate 
father. 

Resolved, That we will attend the fun- 
eral of the deceased. 

Resolved, That a copy of this minute 
be sent by the Secretary to the members 
of his family. 

The minute was seconded by Judge 
Gibson, who spoke of Judge Black's cour- 
tesy while Chief Justice, his wit and hum- 
or in conversation, his pre-eminence as a 
fomesic orator, and the elegance of dic- 
tation and irrevocable logic which char- 
acterized his judicial opinions. 

W. C. Chapman, H. H. McClune and 
Levi Maish, Esqrs. , adverted to the genius 
and greatness of the deceased in touching 
eulogies. 

On motion of John Blackford, Esq., it 
was ordered that the Court House be 
draped in mourning out of respect to 'the 
memory of the late jurist. 

On motion the chair appointed, Hon. 
Robert J. Fisher, V. K. Keesey, W. C. 
Chapman and C. B. Wallace, Esqs., as 
honorary pall-bearers at the funeral of the 
deceased. The meeting then adjourned. 

THE FUNERAI. SERVICES. 

Tuesday all that was mortal of Jeremiah 
S. Black was returned to the earth from 
whence it came. At the hour appointed 
for the funeral services the spacious 
grounds at Brockie were thronged with 
people and vehicles. At no time in the 
history of York have so many notable 
personages been assembled within its con- 
fines. From every walk of life were men, 
who in the solemn task before them, came 
upon a common plane — all were mourn- 
ers at the bier of one who was great 
among the greatest. 

A gold plate on the lid bore simply the 
inscription : 



Jeremiah S. Black, 
Born January io, i8io. 
Died August 19, 1883. 

The remains were excellently preserv- 
ed and the appearance of the face was 
very little changed from what it had been 
in life. His last illness was brief and left 
but little impress upon his features. 

The funeral services were very brief, 
lasting less than half an hour, and were 
opened with prayer by Rev. J. O. Miller, 
of Trinity Reformed church , York. Fred- 
erick D. Power, pastor of Vermont avenue 
Christian church, Washington, D. C, and 
Chaplain of the House of Representa- 
tives, delivered the sermon. \ 

The casket was then conveyed to the 
hearse by the pall-bearers : Chief Justice 
Ulysses Mercur, Hon. W. J. Bear, of Som- 
erset County ; Hon. Pere L. Wickes, of 
York ; Hon. John Gibson, of York ; Gen. 
W. S. Hancock, U. S. A.; Gen. Crawford, 
U. S. A; A. B. Farquhar, George Small, 
W. Latimer Small and George H. Sprigg, 
of York. 

The services at the grave consisted of 
an eloquent and impressive prayer, fill- 
lowed by a brief liturgical burial service 
by Rev. Dr. Power. 

Benediction was pronounced by Rev. 
Arthur Powell. 

Among the distinguished people who 
arrived from abroad to pay honor to the 
deceased were the following : 

General W. S. Hancock, U. S. A. 

Governor Pattison and State Senator 
Gordon. 

General S. W. Crawford, U. S. A., Gen. 
W. H. Koontz and Judge W. J. Bear, of 
Somerset, Pa., and Hon. A. M. Gibson, of 
Washington, D. C. 

Colonel J. K. Longwell, Hon. Judge 
William P. Maulsby, of Maryland. 

Mr. and Mrs. Charles Spear and Mrs. 
Dawson of Pittsburg. 

Chief Justice Mercur. 

Mrs. Ogle, of Somerset, a sister to Mrs. 
Judge Black, and her daughter. 

Senators Mylin and Stehman, clerk ^IC 
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the Senate Cochran ; B. F. Myers of the 
Patriot; George A. Irving, Hon. W. S. 
Stenger, Secretary of State, Messrs. Big- 
ler, McDonald, Colbum, Wayne and 
Walker, committee of the House, and the 
Senate committee, consisting of Senators 
Ross, Patton, Sill, Gordon, Stewart and 
Grady. 

Ex-Governor Henry M Hoyt, Chaun- 
cey Sargeant, of Philadelphia, Hon. Chas. 
R. Buckalew, of Columbia county. 

Judge J. B. Livingston, of Lancaster. 

Ex-Senator Charles R. Buckalew. 

Hon. W. B. Groesbeck, of Cincinnati. 

Ex-Minister to Austria Watts. 

H. M. North of Columbia. 

S. H. Reynolds, of Lancaster. 

Senator Lee. 

J. Hay Brown, of Lancaster. 

Senator Thomas B. Cooper. 

W. U. Hensel, of Lancaster. 

J. V. L. Findlay, of Baltimore. 

J. B. Niles, of Tioga county. 

B. K. Jamison, of Philadelphia. 

Hon. W. H. Welsh, of Baltimore. 

James Young, of Middletown. 

B. McGran, of Lancaster. 

A. J. Kauffman, of Columbia, 

J. J. Grimeson, of Chambersburg. 

GOVERNOR PATTISON'S TRIBUTE. 

Governor Pattison addressed the Gran- 
ger's picnic at Williams' Grove on Tues- 
day morning, and closed his remarks with 
the following words : 

In concluding, I cannot as a Pennsylva- 
nian-refrain from paying a public tribute 
to the worth of one of your number who 
is now being laid to final rest in an adjoin- 
ing county. The town of York to-day is 
enveloped in funeral gloom. She is bury- 
ing her great and honored citizen. Judge 
Black is dead. In a few hours, as the sun 
goes down to its setting, his parting rays 
will fall with mellow light upon the fresh 
turf that hides forever from human view 
the form of the chief justice whom Penn- 
sylvania loved and the nation admired . — 
As a jurist, as a statesman, as a scholar, as 
the friend of labor and a fearless de- 



nouncer of wrong, he did great service 
for his State and his name should be held 
in honored remembrance. An actor in 
stirring scenes and trying times in our 
history, he lived to see obloquy retire a- 
bashed and truth vindicate the purity of 
his purposes and the sincerity of his con- 
victions. His death has impoverished ns 
and bereft the nation. While the tolling 
bell sounds solemnly in the hills of York 
it is fitting that we should pause a while 
to lament our loss and honor our worthy 
dead. 



The following curious legal decision, 
which is almost as absurd as some that 
have emanated from the bench in this 
country is recorded on the archives of a 
Court in India : 

* * Four men , partners in business , bought 
some cotton bales. That the rats might 
not destroy the cotton, the men bought a 
cat. They agreed that each of the four 
should own a particular leg of the cat ; 
and each adorned with beads and other 
ornaments the leg thus, apportioned to 
him. The cat, by an accident, injured one 
of its legs. The owner of that member 
wound about it a rag soaked in oil. The 
cat going too near the fire set the rag on 
fire, and, being in great pain, rushed in 
among the cotton bales where she was 
accustomed to hunt rats. The cotton 
thereby took fire and was burned up. It 
was a total loss . The three other partners 
brought a suit, to recover the value of the 
cotton, against the fourth partner who 
owned the particular leg of the cat. The 
judge examined the case and decided thus: 
*The leg that had the oil rag on it was 
hurt ; the cat could not use that leg ; in 
fact, it held up that leg, and ran with the 
other three legs. The three unhurt legs, 
therefore, carried the fire to the cotton, 
and are alone capable. The injured leg 
is not to be blamed. The three partners 
who owned the three legs with which the 
cat ran to the cotton will pay the whole 
value of the bales to the partner who was 
the proprietoi^pjftljej injured leg.'*' 
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Anthracite Building and Loan Association 
V. Lyons. 

Building Association Opening judg- 
ment — Burden of Proof — Evidence — 
Fraud — Execution of Paper by illit- 
erate man. 

Where, by the charter of a building association, the 
right to collect otherwise usurious interest premiums 
and fines was qualified by a proviso. *'that such stock- 
holder shall have signed an agreement containing the 
following words/' etc,, the association can only recover 
the actual amount loaned, with simple interest, if the 
borrowing stockholder had not signed the agreement 
referred to. 

The act of AprU 15th. 1869, does not require that the 
evidence of a party m interest, though the only evidence 
on his side, should be corroborated to make it eflfective. 

If a party who can read will not.read a deed put before 
him for execution, or if being unable to read will not de- 
mand to have it read or explained to him, he is guilty of 
supine negligence, which is not the subject of protection 
Cither at law or equity. 

April25, 1881. Rice, P. J.— The judg- 
ment, of which this is evidently a revival, 
was given by a defendant to secure the 
repayment of a loan made by him in June, 
1 87 1. The premium paid for the loan 
was $101 on a share. The amount of the 
lodn was $1 ,000, and the premium being 
deducted the actual amount of cash re- 
ceived by him was $495. On the whole 
amount of $1 ,000 he paid interest at the 
rate of one-half of one per cent a month 
for several years, but very irregularly, and 
consequently he was fined on each de- 
fault in payment of interest, and these 
fines were in many cases compounded. 
We make no allusion to the dues paid, 
nor the fines on the dues, for the reason 
that these payments were not on account 
of the loan, and until there is an applica- 
tion to withdraw, or to have stock or dues 
applied in payment of the loan, the asso- 
ciation is certainly not bound to apply 
them, but if nothing else prevented would 
be entitled to have its judgment security 
kept in force for the full amount. 

As the ca.se now stands, the only ques- 



tion presented is, whether the premiums 
charged and deducted, the various sums 
paid as interest on the loan, and the var- 
ious fines charged on default in pa3nnent 
of interest, and fines on such fines, are 
usurious ? The question is raised by ar- 
ticle V. of the charter, which provides 
that the premiums, fines, and charges 
that may be paid by stockholders shall 
not be deemed usurious, '^provided that 
such stockholders shall have signed an 
agreement containing the following 
words, to wit: **We, the stockholders 
and trustees of stock in the Anthracite 
Building and IrOan Association, . . 
whose names are hereunto subscribed, do 
hereby agree to, and bind ourselves, our 
heirs, executors, administrators, and as- 
signs, to abide by the provisions of the 
charter of the association and such by- 
laws as are, or may be hereafter, adopt- 
ed.** This provision of the constitution 
is peculiar, but undoubtedly lawful, and 
if the defendant did not subscribe the 
agreement prescribed, then the payments 
alluded to are usurious, and should be de- 
ducted from the judgment, and no laches 
nor delay on his part can make them law- 
ful. It appears from the depositions that 
the defendant is an illiterate man, and 
cannot write. He swears that he never 
subscribed his name to this agreement, 
and never authorized any other person to 
sign for him. On the part of the plaintiff 
it is shown that his name is subscribed 
with others under the agreement, which is 
entered in a book of the association called 
** Registry of stockholders,** but it is not 
claimed to be in the handwriting of the 
defendant. The agreement is on the first 
page of the book, and the name of the de- 
fendant is written on the seventh page, 
the intermediate pages, as would seem 
irom the depositions, being taken up by 
the signatures of other stockholders. Mr. 
0*Neill testifies that he was attorney for 
the association ; that at one of the meet- 
ing, held in the early part of 187 1, he re- 
quested the members to come forward and 
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sign their names to the book; that he made 
a personal request to the defendant to sign 
his name, and that the latter told the wit- 
ness he could not write, and that the wit- 
ness should sign his name for him, and it 
would be all right, that at this time the re- 
gular business of the meeting was going 
on; that at the time when he requested the 
defendaut to sign the book was open at 
the page where the latter's name was 
subscribed, and that he had no recollec- 
tion of explaining to the stockholders or 
the defendant that the agreement pre- 
scribed by the charter preceeded their or 
his signatures. It appears, also, in the 
testimony of J. J. Scanlon, the subscrib- 
ing witness to each of the following pa- 
pers, that at the time of the making of 
this loan the defendant made his mark to 
the following assignment in the transfer 
book: 

**Wii.kes-Barrb, PA.,/rm^jo, iSji, 

**I hereby transfer to the Anthracite 
Building and Loan Association five shares 
of certificate No. loi in the said associa- 
tion as collateral security for the repay- 
ment of money loaned by them to me, 
and also of all interest, fines, dues on stock, 
or other charges which may accrue ac- 
cording to the charter. 

his 

** Attest: Thomas x Lyons. 

mark. 

**J. J. SCANIX)N, Treasr 
And that at the same time he made his 
mark to the following receipt in another 
part of the book : 

Wilkes-Barre, Yk,, June so, i8yi. 

** Received of the Anthracite Building 
and Loan Association one thousand dol- 
lars as a loan from the permanent fund, 
for the repa3rment of which, with all in- 
terest, fines, dues on stock, and other 
charges, I have given as collateral securi- 
ty five shares of certificate No. loi in the 
said association and a judgment note for 
one thousand dollars. 

his 

** Attest: Thomas x Lyons. 

**J. J. ScANi/>N.** mark. 



It is not alleged that either of thesedocu- 
ments were read or explained to the defen- 
dant, and the execution ©f them is denied, 
certainly inferentially, by the defendant, 
who swears that he signed his name but 
once for the occasion, and that was when 
he executed the note. It is argued that 
the payment of interest and fines for a se- 
ries of years without objection is inconsis- 
tent with defendant's present allegation. 
We cannot so regard it. The mere pay- 
ment of usury without objection furnishes 
no ground of estoppel, nor evidence that 
the defendant felt himself legally bound 
to pay it. We therefore dismiss this fact 
from our consideration. Neither do we 
regard the signing of the assignment and 
receipt as equivalent to the signing of the 
agreement prescribed by the constitution. 
If they have any weight, it is simply as 
corroboration. The questions presented 
for adjudication are, first, did the defend- 
ant authorize Mr.O'Neill to sign his name, 
as alleged by the plaintiff ; and , second, if 
he did, are there any circumstances con- 
nected with the transaction which would 
warrant an inference that his signature 
was obtained by fraud, or fraudulent con- 
cealment of the contents of the instrument 
he was asked to sign. As to the fiist 
question suggested, it will be observed 
from the brief synopsis of the evidence 
which we have given that there is a direct 
and apparently irreconcilable conflict be- 
tween the defendant and Mr. O'Neill. 

A mere conflict, especially since the 
passage of the act of 1869, i)ermitting 
parties to testify, will not warrant the 
granting of an issue ; Philbin v, Daveng- 
er, I Luz. Leg. Reg. 507. 

As a general rule, where a party has con- 
fessed a judgment to another, which has 
been entered of record, his own deposi- 
tion alleging fraud and the like, but con- 
tradicted flatly by the deposition of the 
plaintiff, will not prevail to open the judg- 
ment ; Kocker v. Rice, 2 Luzume Legal 
Reg. 24. 

The rules declared in the two cases cited 
have been followed in uMnnnpther cases in 
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this court, and we do not propose to de- 
part from them. They must not, how- 
ever, be misapplied. As we understand 
the cases, they apply only where the con- 
flict is over the equity which the defend- 
ant sets up as his ground for relief, and 
which he must establish, or be left where 
he had placed himself under the law. To 
extend the rule further, so as to hold that, 
in every instance, where there is a conflict 
between the plaintiff and the defendant, 
even though it be over a matter which is 
a part of the plaintiff's case in rebuttal of 
the defendant's equity or right to relief, 
the scales must be tipped to the plaintiff's 
side would be a practical nullification of 
the act of 1869, as is abundantly shown in 
the late cases of Ballentine v. White, 27 
Sm. 20; Prowattain v. Tidall, 30 Sm. 295; 
Flattery's Appeal, 7 Nor. 27, and Shaffer 
V. Clark, 9 Nor. 94. 

Even the rule in equity, which has never 
been adopted in common law practice, 
that where the answer is responsive to the 
bill, and the evidence of only one person 
affirms what has been so negatived, then 
the court will neither make a decree, nor 
send it to a trial at law. 2 Dan. Ch. 283*, 
would not be authority for such a general 
rule; for, in equity, where the answer of 
the defennant is not responsive to the bill, 
bnt sets up affirmative allegations in op- 
position to, or in avoidance of, the plain- 
tiff's demand, and is replied to, the answer 
is of no avail in respect to such allega- 
tions, and the defendant is as much bound 
to establish the allegations so made by in- 
dq#endent testimony as the plaintiff is to 
sustain his bill ; Dan. Ch. 984* note. 

Assuming, then, that the defendant in a 
motion to open a judgment is the actor, 
and that the burden of proof, in the first 
instance, is on him, how does the case 
stand ? He alleges that there is included 
in this judgment five hundred and five 
dollars which he never had, and that he 
has paid interest on this sum and interest 
or fines on this interest. His testimony 
would make a prima facie case of usury. 



The plaintiff association answers, not by 
denying these payments and the deduction 
of this premium, but by the affirmative 
allegation that they were authorized by the 
charter and properly chargeable, because 
the defendant signed the agreement pre- 
scribed by article v. of the constitution. — 
When the issue is thus presented, it is 
plain to be seen that the burden of proof 
that he did not sign the agreement is not 
on the defendant, but is rather on the plain- 
tiff of showing that he did, and in such 
an issue we therefore would not be justi- 
fied in laying down a general rule that the 
oath of the plaintiff per se shall have 
greater weight than that of the defendant. 
In the disposition of the first question of 
fact, then, we are unassisted, by the rules 
laid down in Philbin v. Davenger and 
Rocher v. Rice, supra, and it therefore 
becomes almost purely a question of cred- 
ibility of the witnesses, and this must go 
to a jury. We suggested that the assign- 
ment of stock and receipt might furnish 
some corroboration for the plaintiff. This 
would be so, provided their execution 
were satisfactorily established, but even 
as to that fact there is a conflict between 
Mr. Scanlon. the subscribing witness, and 
the defendant, and before we could treat 
it as corroborative we would have again 
to decide a fine question of credibility. — 
It was urged quite strenuously for the de- 
fendant that even conceding that he sign- 
ed the agreement, it was not shown that 
it was read or explained to him, and this 
raises the second question heretofore sug- 
gested. We need not enlarge upon this 
question, but we deem it proper to say 
that if the execution of the agreement 
were established) and as to this question 
of fact we express no opinion, as it must 
go to a jury,) the simple fact that it was 
not read or explained to him would not. 
under the circumstances of this case, be 
sufficient to send an issue to a jury. It 
does not appear affirmatively that the de- 
fendant cannot read, nor does it appear 
that any misrepresentations were made to|g 
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him of its contents, nor does it appear that 
he asked to have it read ; therefore, assum- 
ing that he signed the agreement under 
the circumstances detailed by the plain- 
tiflTs witness, the case would come within 
the rule declared by Gibson, C. J., in 
Greenfield's Estate, 2 H. 496 :• **If a party 
who can read will not read a deed put be- 
fore him for execution, or if being unable 
to read will not demand to have it read or 
explained to him, he is guilty of supine 
negligence, which, I take it, is not the 
subject of protection, either at law or in 
equity.** This rule was followed in its 
fullest extent in Pennsylvania R. R. Co. 
V, Shay, i Nor. 198. 

This rule is made absolute, and issue 
awarded, note to stand for a declaration, 
and the execution theory to be taken as 
admitted, the plea to be nU debit, pay- 
ment, etc. 



c. p. ot 



I«ancaater County 



Wolf V. Yohn. 



The statute of 1725 iu reference to issuing writs of capias 
and the exemption of freeholds from arrest is not repealed 
by the Act of 1836, but is expressly declared operative by 
the Act of April 14, 1838. 

May I St, 1883, rule to show cause why 
the order made April 28th, 1883, on 
motion of counsel for the defendants, 
should not be rescinded and the writ re- 
instated, and the thirty shillings refunded 
to said plaintiff by the defendant. 

August 18, 1883. Patterson, A.LJ. 
— ^The rule above recited must be dis- 
charged. 

That the old statute of 1725, in refer- 
ence to the issuing any writ of arrest 
against a defendant, exempt from arrest, 
is still in force, can not be doubted. 

The Court was well satisfied of that on 
April 28th, 1883, when the defendant in 
the above action on that day, first show- 
ing that the writ of capias has been issued 
on the preceding day — ^the 27th — made 
his motion on affidavit filed, alleging his 
freehold (which was not disputed,) that 
the said writ be abated, &c. 



Accordingly the Court holding, under 
that statute, that **a freeholder who is 
priviliged from arrest on a capias will 
be entitled under such circumstances to 
have the writ quashed , * ' the order abating 
the writ was made. 

The said old statute of 1725 was oper- 
ative, ever since the act of 1838, seems to 
have been the uniform judgment of the 
Courts from that period up to the present 
time. 

In the absence of any decision of the 
Supreme Court, we must be governed by 
our own convictions and the decisions of 
the lower Courts ; the latter have been 
uniformily in the same direction. 

We refer to some : See — 

Blackiston v. Potts, 2 Miles 388, decid- 
ed in 1840. 

2 W. N. C. 186, Dobson v, Fitzpatrick, 
and Jell)rman v. Same (Thayer, P. J.)- 
•*a freeholder does not waive his exemp- 
tion from arrest on a capiat ad responden- 
dum by moving to reduce the bail on 
which he is held . * * Rule absolute to abate 
writs of capias with costs. 

3 W. N. C. 302, Buckman v. Jones:— 
** Defendant proved himself a freeholder. 
Court abate the writ with an allowance 
of thirty shillings cost. ' * 

10 W. N. C. 553, Ingersol v. Campbell: 
Defendant entered his plea of freehold on 
capias had been served September 20th, 
1881, returnable October ist, 1881, Octo- 
ber 8th, 1881. ''Rule to quash capias 
made absolute,*' and the Court added 
that **in the absence of any decision of 
the Supreme Court we consider it to be a 
hardship to limit the defendant in enter- 
ing his claim of freeholder. 

The only exceptions seems to be when 
an unprivileged person unite, in a joint 
trespass, and both are sued in one action, 
the former loses his privilege : W. N. C. 
of June 2ist, 1883, Beale v. Hoag etal. 
But that is not the case before us. 

Rule discharged. 
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COMHON PLEAS. 

C. P. of I«ancaster Co. 

Eckman v. Hildebrand. 

Tender^ — What is sufficient. 

A tender, to be a leg^al one, must be for the full amount 
dne, and when once made, to be effectual, must be kept 
up at every stage of the action. 

The proper course, no doubt, would be to pay the money 
into Court upon leave obtained 

The rule that the money must be counted down in toW 
or silver, or le^l tender, is dispensed with if the creditor 
lefuses to receive it before it is counted. 

Rule to show cause why execution 
should not be stayed, &c. 

August 18, 1883. Livingston, P. J. 

The docket entry is as follows : 

Benjamin Eckman v. John Hildebrand, 
of Strasburg township. 

January T., 1882, No. 1482. Debt $5,- 
600. Judgment against the defendant for 
this penalty on a judgment bond, dated 
April 9th, 1877, conditioned to pay the 
sum of twenty-eight hundred dollars 
($2,800) on April i, 1878, with interest 
from the date hereof. Entered April 8, 
1882. 

Defendant waives the $300 law of 
April 9. 1849. 

On this judgment ay?.ya. was issued 
April 9, 1883, to April term, 1883, No. 
35, by virtue of which the sheriff, on 
April II, 1883, levied on personal prop- 
erty of defendant. 

On April 14, 1883, the defendant filed 
and presented to the Court a petition re- 
presenting that on April 9, 1877, he ex- 
ecuted and delivered to plaintiff a judg- 
ment bond in the penalty of $5,600, con- 
ditioned to pay $2,800, with interest, on 
April I, 1878. 

That on or about the ist day of April, 
of each year, 1878, 1879, 1880 and 1881, 
he paid to defendant the sum of $168, 
being the interest on said $2,800 for one 
year, and on or about April i, 1881, he 
paid to plaintiff $800. on account of the 
principal, leaving then due but $2,000. — 



This, on the argument, was admitted by 
plaintiff's counsel to be true and correct. 

Defendant further alleges that, on or 
about April i, 1882, he paid plaintiff $120, 
being the interest on the $2,000 for one 
year, and caused to be tendered to him the 
further sum of $2,000, the amount due on 
said judgment, which the plaintiff then 
refused to receive. And, that he subse- 
quently, on or about August 17, 1882, 
again caused to be tendered to plaintiff the 
sum of $2,000, together with interest, in 
full to the date of tender, and plaintiff 
again refused to take or receive the same. 

That plaintiff entered said judgment 
bond in the prothonotary*s oflfice on April 
9, 1883, had an execution issued thereon 
for said sum of $2,000, with interest from 
April I, 1882, and costs. That, on April 
II, 1883, defendant paid to the Sheriff 
$2,000, being as he believes the full 
amount due on said j udgmen t . And that 
since said payment the sheriff has made a 
levy on his personal property for the pur- 
pose of collecting interest and costs 
claimed by the plaintiff in the execution, 
&c. Whereupon the Court granted the 
rule above stated. 

The allegation of defendant is, that he, 
on two occasions, once on or about April 
I, 1882, and once about the middle of 
August, 1882, tendered or caused to be 
tendered to plaintiff the amount due him, 
with interest, and the last time sufficient 
to cover costs also, and that on both occa- 
sions plaintiff refused to receive the money 
tendered. 

The plaintiff, on the contrary, alleges 
that defendant never notified him that he 
intended to pay the debt (which he un- 
derstood was to remain for another year,) 
until April 4, 1882, and that he never 
made him a legal tender of the debt, in- 
terest and costs due him on this judgment. 

Plaintiff holds a judgment against the 
defendant ; it was over due, and the testi- 
mony produced shows no such contract 
or agreement between the parties, for its 
continuance for another year, /-as would 
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prevent the plaintiff from issuing an exe- 
cution at pleasure or estop the defendant 
from paying the debt, or making a tender 
to plaintiff of the debt, interests and costs 
due, which, if a legal tender, would have 
the effect in law which would follow a 
legal tender in any case. 
/ The Act of 1705, § 2, Purd. 488, pi. 2, 
declares that : **m all cases, where a ten- 
der shall be made, and full payment offer- 
ed, by discount or otherwise, in such 
specie as the party by contract ought to 
do, and the party to whom such tender 
shall be made refuse the same, and yet 
afterwards will sue for the debt or goods 
so tendered, the plaintiff shall not recover 
any costs in such suit." 

And the Act of May 12, 1867, Purd. 
1395, pi. I , declares that : "In all actions 
for the recovery of money, founded on 
contract hereafter brought, in any of the 
Courts of this Commonwealth, or before 
any of the justices of the peace or alder- 
men thereof, the defendant or defendants 
therein shall have the right, at any time 
before trial in Court, to make the plaintiff or 
plaintiffs a tender of lawful money, equal 
to the amount he or they shall admit to be 
due, with all lawful costs incurred in said 
action up to the date of making such ten- 
der ; and, if the party to whom such ten- 
der shall be made, refuses to accept the 
same, then in the event of the plaintiffs 
failing to recover more than the principal 
sum, so as aforesaid tendered, with legal 
interest ther^n, he or they shall pay all 
costs legally incurred in the said action 
after the time of the tender aforesaid, &c. 
It will be observed that neither of these 
Acts define a tender or describe how it 
shall be made to be legal. 

Wharton says : A tender is where a 
debtor offers to his creditor legal money 
sufficient to pay a definite debt, which has 
matured in full , and to be effective, it must 
cover not only the debt but all iyiterest, 
and if made after suit has been com- 
menced, it must also include all costs that 
have been incurred in maintaining the 
suit: Whar. Con. §970, &c. 

A mere offer to pay money is not, in 
legal strictness, a tender : 2 Dall. 190. 



In Sheredine v. Gaul, 3 Barr 383, it is 
said : In strictness of law, where a tender 
is made, the money must be counted down 
in gold or silver, (this, however, was pri- 
or to the issue of our legal Under paper- 
money, which would now be sufficient) 
and offered to the party. Where, how- 
ever, one approaches another, and offers 
to pay him a certain sum of money which 
he owes him, and has the money with him 
in specie (or legal tender notes) ready to 
pay, and the other party dispenses with 
the counting down the money, by re/tising 
to receive it before it is counted, the tender 
would be good ; but if the creditor does 
not refuse to receive the money, then a 
regular legal tender is by counting down 
the money and offering it to the creditor. 
No tender is a substantial one but a le- 
gal tender ; 10 S. & R. 14- 

A tender must be wholly uncondition- 
al . The true rule is , or at least should be. 
that no condition possibly harmftil to the 
creditor must be annexed, such as a re- 
ceipt in full for all demands, or for the 
surrender of an obligation showing that 
more it due than is tendered, &c.: 2 Par. 
Notes and Bills 625. 

The full amount due must also be tend- 
ered, as the most trifling deficiency de- 
stroys the legal effect of the offer to pay; 
and, where a tender is made, the defend- 
and is required to keep up said tender at 
every trial of the action, or pay the money 
into Court on leave obtained. 

After fully examining and carefully 
considering the testimony presented, we 
are of opinion that there was no legal 
tender made in this case on April 4, 1882. 
We think, however, that the testimony 
shows and would warrant a jury in find- 
ing as a fact, that a legal tender was made 
by the defendant to the plaintiffs on 
August 17, 1882 ; and, in our opinion, a 
legal tender was then made ; but it cannot 
avail the defendant in this proceeding, 
because it has not been kept up by him.— 
By his tender and evidence, defendant 
admits, that the amount due, and tendered 
to plaintiff was about $2,047, and when 
the execution was issued and demand thus 
made, defendant did not renew his tender 
of $2,047, ^or pay or offer to pay to the 
sheriff the amount he tendered to plaintiff, 
but he paid to the sheriff $2,000 only, 
some $47 less than the sum tendered and 
admitted to be due by the tender at the 
time it was made, on August 19, 1882.— 
This, of courge^.ref^^ the tender of no 
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value to the defendant, and the rule to 
show cause why the execution should not 
be stayed < must therefore be discharged. 
Rule discharged. 



SUPBEME COUBT. 



Cooper V. Shaver. 



The followioK indorsement on the abstract of proceed- 
ings in a judgment in the Common Pleas, viz.: "I author- 
ize any attorney or prothonotary to enter judgment 
against me for the within amount," is sufficient to 
authorixe the entry of judgment. 

Error to the Court of Common Pleas of 
Crawford county. 

On the 8th of December, 1873, Orin 
Conner entered judgment against H. Con- 
nor for $225, and on the i ith of January, 
1876, assigned in the record this judgment 
to J. P. Ames, who on the 20th of Jan- 
uary, 1876, assigned the judgment to Geo. 
Markham, and on the 24th of April, 1876, 
the latter person and one J. C. Looker as- 
signed the judgment to Ezra Cooper. 
This latter assignment was made on the 
back of the prothonotary *s abstract. In- 
dorsed on the same abstract appears the 
following words : 

**For value received from E. Cooper, I 
guarantee the collection of the within 
amount, waiving all exemption laws, and 
without stay of execution, and I authorize 
any attorney or prothonotary to enter 
judgment against me for the amount. 

Apr., 1876. Clark Shaver." 

Of the words **Apr., 1876," there ap- 
j)ears in the original papers to be an at- 
tempt at an erasure. 

Upon this paper E. Cooper procured 
the entry by an attorney of the court be- 
low of a judgment against Clark Shaver 
for the amount of the original judgment 
upon an ordinary narr,^ and without the 
assignments of breaches. 

The defendant asked the court below to 
strike off the judgment as having been 
entered without authority. 

The rule to strike off the judgment was 
made absolute, and judgment stricken off 
at costs of plaintiff. 

The plaintiff' thereupon took a writ of 
error, assigning the striking off of the 
judgment against Shaver as error. 

December 30, 1882. Trunkey, J. 

It has not been pretended that title is 
the judgment set forth in the abstract is 
not vested in Cooper. But the conclusion 
that he has such title is reached only by 
reading the abstract with the assignment. 
Standing alone the assignment would be 
void for uncertainty ; being indorsed upon 



the abstract both are taken to evidence 
the transfer. Shaver's guaranty is also 
so indorsed, and the abstract, assignment 
and guaranty together, as if one instru- 
ment, evidence his contract. The judg- 
ment is particularly described, and so is 
the court where it is entered : the real 
debt, date of interest, and plain tiff^s costs, 
are stated ; then follow the assignment to 
Cooper, and Shaver's guaranty of the col- 
lection . H)rpercriticism would fail to ex- 
clude understanding that Shaver guaran- 
teed collection of the judgment described 
in the abstract, and authorized any attor- 
ney or prothonotary to enter judgment . 
against him for the amount of that judg- 
ment. 

For present purposes let it be under- 
stood that Shaver is not bound to pay 
the money unless it be shown that it could 
not have been collected from the defen- 
dant in the judgment by due diligence. 
The pending question is not one for stay 
of execution until Shaver's liability be de- 
termined, nor for an issue to try that ; 
but whether the warrant of attorney is 
void. 

The defendant says truly, that the letter 
of the Act of February 24, 1806, only au- 
thorizes the prothonotary to enter judg- 
ment where judgment is confessed in the 
instrument of writing, or where the in- 
strument contains a warrant for an attor- 
ney at law or other person to confess judg- 
ment. But if the warrant authorizes the 
prothonotary to enter judgment for the 
amount named in the instrument, it is 
within the spirit of the statute, a chief 
object of which was to enable parties to 
dispense with the services of an attorney. 
Before the date of the statute it had long 
been within the power of attorneys to 
confess judgments and cause them to be 
entered, as it has been since. 

Attorneys are officers of the court, and 
before admission take a prescribed oflScial 
oath. In the sections of the Act of 1834 
regulating their admission, prescribing 
penalties for misbehavior in office, and de- 
fining their powers and duties, they are 
styled attorneys ; but it is plain that word 
means attorneys at law. The context de- 
finitively fixes the meaning. By law, in 
certain cases, the prothonotary may enter 
judgments, attorneys may confess judg- 
ments, and the courts are defined having 
jurisdiction of such judgments. The pro- 
thonotary is an officer of the court, as well 
known to be be such as the judges. 

In the instrument signed by Shaver, the^ 
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meaning of the words, *-I authorize my 
attorney or prothonotary to enter judg- 
ment against me, " is determined by the 
context, keeping in view the laws which 
define in what courts judgments may be 
confessed or entered, and what oflScers 
may confess or enter <hem. The word 
attorney as certainly means an oflScer of 
the court as does prothonotary, and the 
warrant authorizes any attorney of the 
Court of Common Pleas of Pennsylvania 
to confess judgment, or the prothonotary 
of any such court to enter judgment, as 
clearly as if written in so many words. 
The word confess is not used, but the pro- 
thonotary is authorized to enter judgment, 
which indicates that the attorney shall 
reach the same end by the proper means 
in performance of his duties. 

The judgment entered April 14, 1882, 
is reversed, and the judgment confessed 
by virtue of the warrant of attorney, en- 
tered December 13, 1877, is reinstated. 

Church's Appeal. 

The court below may amend its record after a certiorari 
has issued to remove it to the Supreme Court. 

When an attachment would lie against a party for non- 
performance of a decree in equity, il is also the proper 
remedy to enforce the payment of the costs. In such a case 
it is not contravention of the Act of July 12th, 1842. 

Appeal from the decree of the Court of 
Common Pleas of Luzume county. 

A bill was filed against Charlotte 
Church and Joseph Church, her husband, 
to have the former declared a trustee as 
to certain land. The husband had no 
interest. A decree was entered in favor 
of the plaintiflfs, with costs, firom which 
an appeal to the Supreme Court was taken 
by the defendants. After the certiorari 
had gone out, and before the return day, 
the decree was amended by the court be- 
low, and, being certified in this shape, 
was aflfirmed by the Supreme Court. — | 
The record was in due time remitted to i 
the Common Pleas, about a year after, the I 
costs not being paid, an order for an at- ! 
tachment for contempt was duly made 
against Joseph Church. His wife had 
died some time previously. This order 
was the subject of the assignment of error. 

May 7, 1883. Trunkey,J. — From the 
final decree the respondents appealed, and 
filed the certiorari in the Court of Com- 
mon Pleas on March loth, 1877. After- 
wards and before the return day of the 
writ, said decree was amended in the 
court below, and the record, setting forth 
the decree as amended, was certified and 
returned. That is the decree which was 
aflfirmed and remitted for enforcement. 



and whether there had been irregularities 
in the procedure for the amendment is a 
matter of no concern in the execution.— 
The alleged irregularities were prior to 
the final hearing and adjudication in the 
appellate court, and if it be conceded that 
the court below erred in making the 
amendment, the time for its correction 
was at or before that hearing ; the decree, 
as afi&rmed, is valid until vacated by the 
court. 

The bill was against Joseph Church and 
Charlotte, his wife, for a decree that they 
convey to the plaintiffs certain undivided 
interests in a tract of land, in accordance 
with an alleged trust created before and 
at the time the legal title to the land was 
vested in said Charlotte. Joseph Church 
was a necessary party, and it appears that 
he was an active party in contesting the 
plaintiff's demand. The result was a de- 
cree that Charlotte Church held the legal 
title to the land ; that the defendants 
should convey said interests to the equit- 
able owners thereof, and that the defend- 
ants pay the costs. 

The Act of 1842 provides that no per- 
son shall be arrested or imprisoned on any 
civil process issued in any proceeding for 
the recovery of money due upon a judg- 
ment or decree founded upon contract, or 
due upon any contract, or for the recovery 
of damages for the non-performance of a 
contract. This suit was not for the re- 
covery of money, but for the enforcement 
of a trust, and, therefore without the 
statute. It may be that the trust grew 
out of a contract, and that the suit was 
akin to a proceeding for specific perform- 
ance, yet it is not within the spirit of the 
statute, for breaches of duty by trustees 
are excepted out of its operation : Chew's 
Appeal, 44 Pa. St. 247. 

Where the decree against a party is 
founded upon his tort, or upon his breach 
of duty as a trustee, the costs imposed 
upon him follow his wrongful acts. In 
an action for recovery of money founded 
upon a contract, the costs are of the same 
nature, and the defendant is not liable to 
arrest for either debt or cost : Pierce r. 
Scott ; 40 Legal Intell. 320. But where 
the party is liable to arrest to enforce the 
payment of money, or the performance 
of a specific thing, he is, also, for the 
costs taxed against him in the judgment 
or decree. 

The order awarding an attachment is 

affirmed, and appeal dismissed, at the 

costs of appellant. r^^^^T^ 
Digitized by VjOOQIC 
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aUABTEB SESSIONS. 



Q. S. of 



Lancaster County. 



Bridge in Rapho and West Hempfield Twps. 

Bridges — Reports of Views — Grand 
Jury, 

Tbc action of the Grand Jury upon the reports of view- 
ers, re-viewers and re-re-viewers of a bridge determines 
the proceedings. Hence, when one of the reports is ap- 
proved by that body, the Court has no right to set aside 
their action, unless for irregularity or want of jurisdiction 
in the Grand Jury. 

Bridge view, re-view and re-re- viewers. 

Rule granted April 24, 1883, to show 
cause why the action of the grand jury, 
on the reports made on the several views, 
should not be set aside. 

August 18, 1883. Livingston, P.J. — 
At November Sessions, 1881, a petition 
was presented to the Court and viewers 
were appointed to view a site for a bridge 
over '* Big Chickies Creek,*' between the 
townships of Rapho and West Hempfield, 
on the road leading from Silver Spring 
to Mount Joy, in Lancaster county. The 
viewers reported in favor of a bridge, fix- 
ed its location, and viewed and reported 
the changes necessary to be made in the 
said road to make the proper connection 
with such bridge. This report was con- 
firmed «/5/ January 16, 1882. 

On April 17, 1882, a petition for a re- 
view was filed and presented and re- 
viewers were appointed. They reported 
in favor of a bridge also, but fixed its lo- 
cation at a point different from that report- 
ed by the viewers, making no change in 
the road. Their report was confirmed 
nisi August 21, 1882. 

And, on November 20, 1882, a petition 
was filed and presented, and re-re- viewers 
were appointed, who reported also in fa- 
vor of the erection of a bridge, and adopt- 
ed the location reported by the first view- 
ers, making the changes in said road 
necessary to connect it with such bridge 
when erected. Their report was con- 
finned «w/ January 15, 1883. 



All these reports were duly presented 
to the grand jury for their approval by 
the counsel representing them at April 
Sessions, 1883, and, after hearing testimo- 
ny and the counsel interested, the grand 
jury on April 19, 1883, returned to the 
Court the report of the re- viewers ** ap- 
proved,*' and the reports of the viewers 
and re-re- viewers **not approved." 

And, on April 24, 1883, on motion of 
E. D. North, Esq., a rule was granted to 
show cause why the action of the grand 
jury on the above reports should not be 
set aside and annulled, and the reports be 
referred to another grand jury. 

Section 35 of the Act of 13th of June, 
1836, relative to roads, highways and 
bridges, declares that: **When a river, 
creek or rivulet, over which it may be 
necessary to erect a bridge, crosses a pub- 
lic road or highway, and the erecting of 
such bridge requires more expense than 
it is reasonable that one or two adjoining 
townships should bear, the Court having 
jurisdiction as aforesaid shall, on the re- 
presentation of the supervisors, or on the 
petition of any of the inhabitants of the 
respective townships, order a view in the 
manner provided for in the case of roads : 
and if, on the report of viewers, it shall 
appear to the Court, grand jury and com- 
missioners of the county, that such bridge 
is necessary, and would be too expensive 
for such township or townships, it shall 
be entered on record as a county bridge." 

Section 37 of the same Act declares 
that: ** Viewers of the site of a bridge, 
appointed as aforesaid, shall have authori- 
ty by virtue of their appointment to re- 
port also whether any change in the 
course or bed of the road to be connected 
therewith will be necessary in order to 
the erection of such bridge at the most 
suitable place, or at the least expense, or 
in the best manner ; and the same being 
approved by a majority of the commis- 
sioners of the county, and also by the 
Court, such road shall be altered ac- 
cordingly." And, by the san^ydQ^Otelg 
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Court is authorized to appoint re- viewers, 
etc., etc. 

Here three views were had, and three 
reports made and submitted to the grand 
jury, all favoring the erection of a bridge, 
but one of them locating it at one point, 
the other two at a different point : the 
grand jury could approve but one report, 
one location or cite, and they after inves- 
tigation and hearing evidence, approved 
the report of the re- viewers, as we have 
stated. Why should their action be set 
aside ? No testimony has been taken or 
presented, showing that they behaved 
improperly, or exceeded their jurisdiction 
in passing upon these reports. 

In the Pequea Bridge case, i8 Sm. 427, 
the Supreme Court says ; It is evident that 
the Legislature intended that these three 
bodies, the Court, grand jury and commis- 
sioners of this county, shall act as checks 
upon each other in the necessary expen- 
diture of public money in the erection of 
county bridges. When either of them, 
therefore, have put their disapprobation 
on record the proceeding falls. 

That, where a report of viewers re- 
commending a bridge was referred to a 
grand jury, who approved it, the action of 
the grand jury was set aside for irregu- 
larity, and the report referred to another 
grand jury who reported ''no bridge y'' 
the proceeding was set at an end, and re- 
ferring the report to another grand jury j 
was error. The dissatisfied parties should 
have commenced anew. As there has 
been no legal or reasonable ground shown 
for annulling or setting aside the action of 
the grand jury on the above reports, we 
need not discuss the propriety or legality 
of referring such reports, where the ac- 
tion of the grand jury, as to them, has 
been annulled or set aside, to another 
grand j ury . The rule must be discharged , 
and the action of the grand jury and their 
return to the Court be permitted to stand. 

Rule discharged. 



SUPBEME COUBT. 



City of Scranton v. Hill. 

The plaintifiT, while walking along the highway upon a 
dark night, turned aside for tne purpose oftaking a foot 
path which led through ;>rivate property, and by reason 
of a miscalculation as to his position, fell over the unguar- 
ded ed|^e of a culvert and sustained severe injury thereby. 
It was in evidence that he was familiar with the condition 
of the place, having habituallv travelled that way aboat 
fifteen years ; and that, if he had not attempted to leave 
the street, the accident would not have occurred. Hbld 
that the municipality was not liable. 

Error to the Court of Common Pleas of 
Lackawanna county. 

May 7, 1883. Sterrett, J.— The 
plaintiflF below was severely injured by 
falling from the end of the culvert con- 
structed under and across Main street, 
in the city of Scranton, and terminating 
somewhat abruptly several feet beyond 
the northwesterly line of the street. From 
a point on the same side of the street, a 
short distance beyond the culvert, a foot 
path diverged in the direction of plaintiffs 
home. According to the uncontradicted 
evidence in the case, including his own 
testimony, he intentionally left the street 
with the view of taking the path and fol- 
lowing it homeward ; but, by mistake, he 
turned off the street too soon, before he 
had crossed the culvert and reached the 
point where the path commenced, and 
was thus led to the end of the culvert from 
which he fell. If he had not purposely 
gone beyond the line of the street, or had 
not turned off quite so soon, it is very 
evident he would have encountered no 
danger. The unfortunate accident which 
befell him resulted not from the want of 
proper guards for the protection of those 
passing and re-passing along the street, 
but solely from the fact that he had de- 
termined to leave and did leave the street 
for the purpose above stated. In answer 
to a question on cross-examination, the 
plaintiff himself says he would not have 
fallen if he had not turned off the street. 
It cannot be doubted that if he had in- 
tended to keep within the lines of the 
street and proceed thereon in the direct- 
tion he was going before he turned off 
to the left, he[3igft^thave passed the cul- 
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vert in safety and without being exposed 
to any danger. The testimony is suscep- 
tible of no other rational conclusion. It 
follows, therefore, that in purposely leav- 
ing the public highway as he did he took 
upon himself the risk of every danger 
that beset his path ; at least the city owed 
him no duty of protection in his voluntary 
effort not to follow the street, but to leave 
it in search of the foot path, through pri- 
vate property, over which the municipal 
authorities had no control whatever. In 
the first point submitted by the defend- 
ant below the court was requested to 
charge as follows: "It being the undis- 
puted testimony in this case that the plain- 
tiff left the public street of his own accord , 
for the purpose of entering upon a 
foot path without the limit of the high- 
way, that he did so for his own con- 
venience, having full knowledge of the 
condition of the highway at that point 
and its connection with the foot path, 
that he did so at his own peril, and he 
cannot recover. ' * There was no conflict 
of testimony as to either of the allegations 
of fact embodied in this proposition. 
They were each clearly and conclusively 
established by the testimony of the plain- 
tiff himself and other witnesses . Nor can 
there be any doubt as to the correctness 
of the legal conclusions drawn therefrom. 
We think, therefore, that the learned 
judge erred in submitting the facts to the 
jury, and in not affirming the points as 
presented, without any qualification or 
expression of doubt as to the correctness 
of the facts therein stated. The proposi- 
tion was fatal to the defence, and conclu- 
sive of the plaintiff's right to recover upon 
the evidence before the court and jury. 
For reasons already suggested, the second 
and fourth assignments of error are also 
sustained. The undisputed evidence is 
that the end of the culvert firom which the 
plaintiff below fell was several feet beyond 
the limits of the street. There was no 
testimony from which the jury could have 
found **that the plaintiff had not passed 



without the limits of the highway when 
the accident occurred . " It was therefore 
error to submit a question of fact of which 
there was no evidence. The third, fifth, 
seventh and eighth specifications of error 
do not call for special notice. They are 
not sustained. The principle stated in 
that portion of the charge covered by the 
sixth assignment is perhaps unobjection- 
able in the abstract ; but it had no applica- 
tion to the facts of the case under consid- 
eration,, and was calculated to mislead 
the jury. 

The first assignment of error being de- 
cisive of the case, we have deemed it un- 
necessary to elaborate the points involved 
in the other specifications. 
- Judgment reversed. 



COMHON PLEAS. 



C. p. of Chester County. 

Perkins & Miller v. Nichols. 

The omission of the middle letter in the name of a de- 
fendant* in the entxy of a judgment, is fatal to the lien as 
against subsequent fudgment creditors, not having actual 
notice, and whose judgments are properly entered. 

Where the middle letter is omitted from each of two 
iudspnents, the fact that the initial is inserted in the index 
of the later judgment will not give it priority over the 
other 

Kingv. Miller, 2 Chester Co. R., 45* cited with approval. 

Exception to return of sheriff", (Fi. Fa. 
No. 99, October Term, 1882.) 

The facts appear by the opinion of the 
Court. 

August 20, 1883. FuTHEY, P.J. The 
real estate of Jos. S. Nichols, of 
Coatesville, was sold at sheriff^s sale on a 
judgment held by Perkins & Miller. The 
property was purchased by them, and 
their receipt taken by the sheriff" for the 
purchase money, as first lien creditors en- 
titied to receive the same. Their right to 
thus receipt for the purchase mone3rs be- 
ing disputed by Frederick A. Bickel, the 
next judgment creditor, the matter was 
referred to an auditor, to whose report ex- 
ceptions have been filed. 

It appears that the judgment of Perkins 
& Miller was entered by the prothonotary 
on a bond and warrant ^^^M^^&gle 
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fess judgment, signed by Jos. S. Nichols, 
and was entered at once in the judgment 
docket, as authorized by the Act of March 
23, 1853, applying to Chester and other 
counties, (Purdon 823, pL 22,) and the 
judgment so entered was then indexed in 
the judgment index, as required by the 
Act of Assembly. It appears that the 
initial letter S. was written so small in the 
sigpaature that it escaped the attention of 
the prothonotary, and the judgment was 
entered against Joseph Nichols, and so 
indexed. The entry stated the defendant 
as of Coatesville, where it appears all 
parties in interest reside . The next j udg- 
ment is that of Frederick A . Bickel . This 
judgment was also entered on a bond and 
warrant of attorney, and was entered in 
like manner in the judgment docket 
against Joseph Nichols, without naming 
his residence and omitting the initial letter 
S., but the judgment thus entered was in- 
dexed against Joseph S. Nichols. Both 
these judgments were subsequently reviv- 
ed against Joseph S. Nichols, and so dock- 
eted and indexed. The auditor in his 
first report refers to the judgment held 
by Bickel as having been originally en- 
tered against Joseph S. Nichols, but he 
corrects this in his report on the excep- 
tions, and there states that it was entered 
against Joseph Nichols. 

The contention here is between these 
judgments, Mr. Bickel claiming that Per- 
kins & Miller, whose judgment is prior in 
point of time, are not entitled to be paid 
as again.st him, by reason of the defective 
entry of their judgment, and that the 
moneys, so far as needed, should, in pre- 
ference, be awarded in payment of the 
judgment held by him. 

It is undoubtedly the general rule that 
the omission of the middle letter in the 
name of a defendant in the entry of a 
judgment is fatal to the lien as against 
subsequent judgment creditors, not hav- 
ing actual notice, and whose judgments 
are properly entered. It is the duty of 
the judgment creditor to see that his judg- 



ment is rightly entered. (Wood v. Rey- 
nolds, 7 W. & S. 406 ; Ridgway, Budd & 
Co.'s Appeal, 3 H. 177; Bergner's Ap- 
peal, 7 Nor. 120; Esther Hutchinson's 
Appeal, II Nor. 186; Peck's Appeal, 11 
W. N. C. 31 ; King v. King & Miller, 2 
Ches. Co. Rep. 45 ; Trickett on Liens, 
vol. I, Sec. 231. 

In the case before us, however, Fred- 
I erick A. Bickel, the holder of the second 
judgment, is not in position to contest the 
right of Perkins & Miller, the holders of 
the first judgment. In the entry of both 
judgments the initial letter S. in the de- 
fendant's name, is omitted, and in thisre- 
I gard they are on the same footing. Their 
I respectivejudgments were originally enter- 
I ed against Joseph Nichols, not Joseph S. 
I Nichols, and were revived against Joseph 
i S.Nichols. It is true that the prothonotary 
I in indexing the judgment of Bickel, in- 
I dexed it against Joseph S. Nichols. This 
in itself was an error of the prothonotary. 
I There was no such judgment to index. 
I He was indexing a judgment entered on 
; the docket against Joseph Nichols, and 
I could properly, in the index, only refer to 
I that judgment. The purpose of the index 
' where a separate judgment docket is kept, 
I as in this county, is to give information 
t of the entry of judgments in the docket, 
I and to guide persons making searches to 
; the place where they are entered. The 
I index of this judgment of Bickel would 
I simply direct persons making searches to 
a judgment against Joseph Nichols, not 
one against Joseph S. Nichols. 

Whatever might have been the rights 

of Bickel as against Perkins & Miller, had 

his judgment been entered against Joseph 

S. Nichols, he certainly cannot here claim 

that his judgment against Joseph Nichols 

shall be paid in preference to Perkins & 

Miller's entered in the same way. 

I There are no other interests involved 

I than those of the holders of these judg- 

I ments. We are of the opinion that they 

I should be paid in their order so far as the 

' purchase money will extend, and the ex- 

I ceptions to the return of the sheriff are 

, dismissed. C^ r\r\n\o 

Digitized by VjOOv IVL 
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COMHON PLEAS. 



C. p. of 



Dauphin County. 



Winters' Estate. 



A Bci. fk. to revive the lien of a judgment must sub-' 
stantially identify the original judgment by parties, date 
and amount. 

The assignee of a part of a judgment sought to revive 
the lien, to the extent of the equitable interest, bv sci. fa., 
reciting the judgment in the name of the legal, to the use 
of the equitable plaintiff, and naming the amount assign- 
ed. Hbld, that the recital of the amount was a fatal var- 
iance, and that the judgment was not revived, in whole or 
in part. 

Where the legal plaintiff is properly named, the addi- 
tion of the name orthe equiUble plaintiff may be treated 
as surplusage. 

Where the sci. fa. recite the originaljudgment against 
the defendant as against the defendant and his assignee, 
**terre tenant in possession, defendants," the variance is 
more important ; and coupled with a variance in amount 
has weignt as indicating tiiat the sci. £a. and the original 
were base4 upon different transactions. 

Where the equitable owner of part Of a judgihent seeks 
to revive it, to the extent of the equitable Tnlereit. the 
equitable owner of another part cannot, by a suggestion 
fited extend the lien to both. 

Nor can the defendant extend the lien, bv appearing to 
the sci. fa. and confessing iudgment. after five years have 
elapsed and the land has been sold by an assignee. 

The equitable owner who issued the sci. fo. and subse- 
quent judgment creditors, have standing to object to such 
proceeding, and it is not goinff behind the record for an 
auditor to enquire into it to determine the question of lien 

Exceptions to report of auditors to dis- 
tribute. 

The fkcts appear in the opinion of the 
Court. 

July 18, 1883. McPherson, a. L. J. 
— ^The facts is this case are as follows : 

On May 4, 1877, the State Bank enter- 
ed a judgment against George Winters, 
No. 145 to August Term, 1877, for a debt 
of $28,120.72. On October 11, 1878, a 
credit was entered thereon sufficient to re- 
duce the amount to $20,000.00, and this 
was assigned by the Bank in various sums 
to a number of persons, among whom 
were Mary Dietrich and Catharine 
Creamer, their interests respectively being 
$1300 and $340. In 1879, Winters made 
an assignment for the benefit of creditors 
to P. K. Boyd, and, in 1880, a partial dis- 
tribution was made, in which this judg- 
ment participated. On May 2, 1882, F. 
K. Boas, attorney for Mrs. Dietrich and 



Mrs. Creamer, issued two sci. fa*s there- 
on, one in the name of the State Bank for 
the use of Mary Dietrich, No. 42 to Au- 
gust Term, 1882, and the other in the 
Bank's name for the use of Catharine 
Creamer, No. 43 to August Term, 1882. 
These writs are more fully described 
hereafter. Upon thesesci. fa *s judgments 
were entered, on May 27, 1882, for want 
of an appearance, for $1227.18 and $323.- 
26 respectively. No further action was 
taken by any of the equitable plaintiflfe un- 
til October 7, 1882, when Fleming & Mc-, 
Carroll, attorneys for Christian Ferrance 
et al., filed a suggestion in No. 42, Au- 
gust Term, 1882, upon which a second 
judgment was entered of $16,532.95, with 
interest from April 26, 1880^ in &vor of 
certain plaintiff in specified. supis. On 
May II, 1883, another suggestion was 
filed by attorneys for all the other plain- 
tiflfe, except one, marking portions of the 
judgment of October 7 to their use also. 
On October 7, 1882, the real estate, fi-om 
which the fund in question arises, wassold 
by order of court, and the sale was con- 
firmed on November 20, 1882. On April 
26, 1883, Messrs. Wolf and Ott were ap- 
pointed auditors to distribute the fund, 
and held their first meeting on May i;2. 
On June 4, Geo. Winters filed a paper in 
No. 42, August Term, 1882, appearing to- 
the sci. fa. waiving exception to any va- 
riance between that writ and the record 
upon which it was issued, and also to< 
previous entries of judgments thereon, and 
confessing a third judgment of revival for 
$16,632.95 with interest from April 26, 
1880, for the use of the several equitable , 
owners of the original judgment accord- 
ing to their respective interests as set out 
in the assignment of Oct. 12, 1878. 

The State Bank held a second judg- 
ment against Winters for $10,264, entered 
October 12, 1878, which was a lien on his 
real estate when the same was sold in 
October — November, 1882, and claimed 
the fund, which amounted to $7,141.38, 
on the ground that the^i^^^^^^Q^Ie 
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August Term, 1877, had been lost by fail- 
ure to revive. Mrs. Dietrich and Mrs. 
Creamer claimed to be paid in full, assert- 
ing that they bad revived that judgment 
for the respective interests therein by sci. 
fa's. 42 and 43, August Term, 1882, and 
the other equitable plaintifis claimed that 
the entry of judgment on October 7, ig82, 
for $16,532.95, and the confession of judg- 
ment by Winters on June 4, 1883, revived 
the original for the full balance due for 
the benefit of all, and that the fund should 
go to all, pro rata, to the exclusion of the 
second judgment of the Bank. The 
auditors awarded the fond to the Bank, 
holding that sci. fa's. 41 and 43, August 
Term, 1882, and the subsequent proceed- 
ings referred to, did not continue the lien 
of No. 145, August Term, 1876, either in 
whole or in part, and the correctness of 
this ruling is the matter for determina- 
tion. 

Several questions of some difficulty are 
presented by these fects, and in reaching 
a conclusion we have been much assisted 
by the able report of the auditors and the 
arguments at bar. We will consider these 
questions in what seems to us the most 
convenient order. 

(i) What effect, if any, is to be given 
to the confession of judgment entered 
June 4, 1 883 ? It is urged that it must be 
treated as curing any defect in the sci. 
fa., though the judgment for $16,532.95, 
entered October 7, 1882, of which this 
confession is meant to be a ratification, 
was entered against the protest of Mrs. 
Dietrich's counsel, who claim the right to 
revive for her separate interest alone, and 
denies that the sci. fa's he issued have any 
defects to be cured, and although the con- 
fession was obtained by counsel represent- 
ing other claimants than Mrs. Dietrich. 
But we think this protest is entitled to 
consideration. No other of the persons 
to whom the original judgment was as- 
signed seems to have joined in the pro- 
ceedings begun by Mrs. Dietrich and Mrs. 
Creamer, and, if they had the right to 
proceed separately, and have by diligence 
acquired priority, certainly the defendant 
could not be allowed, upon his own mo- 
tion merely, or upon that of other persons, 
to deprive them of precedence. Can the 



State Bank, a subsequent judgment credi- 
tor, also object to the confession, as an at- 
tempted ratification of the judgment of 
October 7, 1882, or considered as an inde- 
pendent act ? Under the circumstances, 
we think it has a standing to be heard. 
It must be remembered tlmt the defen- 
dant's property was sold in 1882 ; the sale 
was confirmed on November 20 of that 
year, and we think the rights of creditors 
could not be disturbed after that date, at 
latest. The defendant's title was then 
transferred to the purchaser, his land was 
then turned into money, and the liens 
upon it were then divested and became 
claims upon the fond. If the Bank^s 
judgment was then the first lien, or prior 
to M, others except Mrs. Dietrich's and 
Mrs. Creamer's, it certainly can be heard 
to object to a proceeding, the result of 
which might be to take from it a fdnd, to 
part or all of which they were entitled. 
If the lien of the original judgment was 
gone, in whole or in part, by reason of a 
&ilure to revive, it surely could not be 
restored, as against the Bank, by the de- 
fendant's declaration that he wished it to 
continue, especially if, as we think, the 
rights of the lien creditors were fixed at 
latest by the confirmation of the sale. 
Suppose no fi. fa. at all had issued; in 
that case the lien of the original judgment, 
would, of course, have ended, as against 
the Bank, when the five years expired, 
(Bank v, Fitzsimmons, 3 Binn. 342; 
Styer's Appeal, 6 H. 86 ; Fulton's Estate, 
I Sm. 204 ; Mellon 's Appeal. 15 Nor. 
478 ; and, as against it, no subsequent 
action of the defendant could have re- 
stored it. A similar result must follow if 
the sci. fa's which did isshe were not ef- 
fective to continue the lien ; if they did 
continue it, the defendant's confession of 
judgment was unnecessary, for the mere 
issuing of a proper sci. fa. without service 
or judgment thereon would be sufficient 
for that purpose (Lichty v. Hochstetter, 
10 Nor, 444; Kirby t^. Cash, 12 lb. 505;) 
if they did not continue it, he could not 
take away from the Bank a legal advan- 
tage to which it had become entitled by 
reason of the negligence of prior judg- 
ment creditors. The confession is really 
an attempt, on behalf of certain parties in 
interest, to amend defects which they ad- 
mit to exist in sci. fa. No. 42, August 
Term, 1882, considered as a sci. &. to re- 
vive the whole judgment ; for it was not 
needed to continue the lien of the original 
if the sci. fe.^i^^^^^ good (see cases 
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above cited ;) and, for the reasons stated, 
we think the attempt must fail. 

(2) This brings us to the second ques- 
tion, viz.: Did the sci. fe. issued by Mrs. 
Dietrich, and the subsequent proceedings 
thereon, excluding the confession of judg- 
ment, avail to continue the lien of the 
original in favor of all the persons to 
whom it was assigned ? Here, again, it 
is urged, that the Bank cannot object to 
any irregularity of the proceedings, of the 
auditors go behind the judgment of re- 
vival of October 7. But the question is 
not of this character ; it is a question of 
lien, whether the judgment on the sci. fa. 
is the original judgment so continued as 
to preserve its priority, or whether the 
latter has lost its place by lapse of time 
without revival. This can only be deter- 
mined by inspection of the record, and 
such an examination it is clearly proper 
for a subsequent judgment creditor to re- 
quire, and for an auditor to make. (Ed- 
ward's Estate, 2 Pears. 58-9.) It is ne- 
cessary, therefore, to consider the sci. fa. 
issued by Mrs. Dietrich, and determine 
its effect. 

A sci. fa. to revive must substantially 
identify the original document as to par- 
ties, date and amount. Its purpose is to 
give notice that the lien of the original is 
to continue, and the original must, there- 
fore, be clearly pointed out. It is not 
enough to correctly name the parties, or 
the parties and the date, or the parties 
and the amount, alone, for, in either case, 
it might well be that another judgment in 
another proceeding might be meant ; but 
where parties, date and amount together 
appear with substantial correctness, it is 
held that sufficient marks of identity are 
present. The following cases show the 
necessity for correctly reciting the origi- 
nal judgment : Brannan v. Kelly, 8 S. & 
R. 481 ; Black v. Dobson, 11 lb. 94; 
Walker v, Pennd, 15 lb. 68; Williard v, 
Norris, 2 R. 62 ; Arrison v. Com., i Watts 
3S0; Eichelberger v. Smyser, 8 Watts 
181 ; Grennell v. Sharp, 4 Wh. 344; 
Dougherty's Estate, 8 W. & S. 189 ; Rich- 
ter V. Cummings, 10 Sm. 441. The ne- 
cessity for a definite legal rule on this sub- 
ject is apparent The question being one 
of notice, if no rule existed, each case 
wotild stand by itself, and diflFerent courts 
would certainly hold diflFerent views as to 
what was sufficient. Even as it is, there 
is some room for uncertainty, since sub- 
stantial correctness in the three essentials 



is all that is required ; but this qualifica- 
tion must exist to prevent valuable rights 
from being sacrificed to technical and for- 
mal objections. What now is the case 
here ? As to the parties, in the original 
judgment was in favor of the State Bank 
against George Winters ; the sci. fa; de- 
scribes it as recovered by **the State 
Bank for the use of Mary J. Dietrich," 
against **George Winters, and Peter K. 
Boyd, assignee of George Winters, terre 
tenant, in possession, defendants. * ' As to 
the date, the number and term correctly 
recited, and no variance in this respect is 
alleged. As to the amount, the original 
was for $28,120.72, and the sci. fa. de- 
scribes it as recovered for $1300.00, in this 
and the other particulars exactly follow- 
ing the praecipe. These are certainly 
variances, and if they are substantial we 
must hold that the lien does not continue. 
It cannot be doubted that on the plea ntU 
Hel record, they would be fatal ; but we 
hesitate to apply so strict a rule as there 
prevails in favor of a subsequent judg- 
ment creditor whose money was not ad- 
vanced after the sci. fa. issued. He has 
done nothing on the faith of the record ; 
and asserting a strict legal right without 
equi^, cannot complain if we insist that 
his right shall clearly appear as a matter 
of substance and not of form alone. 
When it does not appear, however, he is 
of course entitled to its benefits. 

The first variance complained of we re- 
gard as of no consequence. The legal 
plaintiflf is properly named in the sci. fa. 
and the addition of Mrs. Dietrich's name, 
we think, may be treated as a surplusage. 
The second variance is of more impor- 
tance, but we would hesitate to hold it 
fatal if it stood alone. Coupled with the 
third, the diflference in the amount, it has 
more weight, as indicating that the sci. fa. 
and the original were based upon diflFerent 
transactions ; but we express no opinion 
on its aflFect, because we cannot avoid the 
conclusion that the diflFerence in amount 
must be regarded as substantial. We are 
now considering whether this sci. fa. can 
be held to revive the whole balance due on 
the original, and in that aspect of the case, 
we are forced to say that the variance is 
fatal. The original to be revived was for 
$28,120.72; the sci. fa. describes //r origi- 
nal as being for $1 300.00. What connec- 
tian can be discovered between the two ? 
Nor is this a mere clerical mistake, for 
when judgment is taken, it is for $1,229- ! 
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1 8 , reached by credit and calculation upon 
a principal of $1300.00, and in no way 
referring to the larger sum. If sci. fa's to 
revive must substantially recite the 
amount of their originals, this one fails to 
do so, and the lien of its original was not 
contiued — at least, not as to the whole 
amount. 

If this variance is fatal, its effect could 
not be avoided by the judgment entered 
on October 7, 1882. This presents the 
anomaly of a judgment for $16,532.95 on 
a sci. fa. which recited an original of only 
$1300.00, on which there was a credit of 
$341 .06, and upon which there was already 
a judgment of $1229.18. Moreover, this 
judgment of October 7 was entered upon 
the suggestion of counsel for other claim- 
ants than Mrs. Dietrich, and against the 
protest of her own attorney. If she had a 
right to a separate sci. fa. for her own in^ 
terest, certainly other claimants could not 
interfere with it after judgment ; if she had 
no «uch right and her writ must be held 
to be. upon the whole judgment for the 
benefit of all, we have already decided 
that the sci. fa. she did issue was bad and 
failed to continue the lien of the whole. 
It certainly could not, in any event, sup- 
port a judgment for over $16,000.00. In 
addition to thi3 the judgment of October 
7, 1882, was unnecessary, if sci. fa. 42, 
Aug. T. 1882; was good, for, as we have 
seen, the mere issuing of a proper writ 
continues the lien. 

We say nothing as to our power to have 
cqnend^ there proceedings, if applied to 
i|i time. Such an application was made 
on the argument of these exceptions, by 
the counsel who directed the judgment of 
October 7, 1882, but we think it is too 
late. The lien, considered as a whole, is 
gone , the land is sold and the ftind in court. 
How can we now amend substantia] vari- 
ances, when the effect would be to alter 
valid existing rights to the money? 
Neith^ is any amendment asked by Mrs. 
Dietrich ; and, we repeat, if she had a 
right to separate a sci. fa., we could not. 
upon the motion of others, amend away 
her priority. . The probable explanation 
of this singular record is, that all the equi- 
table plaintifife except Mrs. Dietrich and 
Mrs. Creamer were negligent and allowed 
the five years to elapse without action, 
and that, afterwards becoming aware of 
their situation, they endeavored to avail 
themselves of a writ which was not in- 
tended for their benefit, and,, hence, was 



not so framed as to support their right. 

Another argument may be briefly noti- 
ticed. It was urged, that the mere issu- 
ing of a sci. fa. , without more, continues a 
lien, and that, as a sci. fa. issued here, it is 
enough, although the judgments upon it 
are admitted irregular. This supposes 
that the issue of any sci. fa. is sufficient, 
but it need hardly be said that the cases, 
which hold the issuing of the writ to be 
enough , mean a proper writ. If it is sub- 
stantially defective it fails. 

(3) The final question is, whether Mrs. 
Dietrich and Mrs. Creamer had the right 
to issue separate sci. fa*s for their respec- 
tive interests, and, if also, whether they is- 
sued proper writs. . The case of Peterson 
V, Lathrop, 10 Cas. 223, decides that an 
equitable plaintiff may issue a sci. fa. upon 
the original judgment claiming to recover 
only his interest therein, and that, in such 
case, the judgment of revival should only 
be for the amount he claims. It does not 
decide that separate sci. fa's may issue for 
each interest, although the language of the 
court indicates that the other equitable 
plaintiffs might afterwards take some ac- 
tion upon the original judgment. But the 
language is as much applicable to an exe- 
cution thereon for their interests as toasci. 
fa. to revfve, and the point was not raised 
by the facts or necessary for the decision. 
Neither is it neccessary here, for the reason 
that these two writs are quite as objec- 
tionable, when considered as an attempt, 
to revive separate interests, as we have 
found one of them to be considered as an 
attempt to revive the whole. They are 
just as varient in one respect as in the 
other. They do not, as in Peterson v. 
Lathrop, correctly recite the original, the 
interest of the equitable plaintiff therein, 
and claim to recover this interest and 
share, so that the identity of the original 
clearly appeared, although the claim of 
the equitable plaintiff was limited to his 
own interest therein ; but are in the com- 
mon form, based on alleged originals of 
$1300 and $340 respectively, and, for the 
reasons already given in considering Mrs. 
Dietrich's writ under another aspect, can- 
not continue the lien, even in part. Both' 
writs were alike and neither is good . The 
exceptions are dismissed, the report is 
confirmed, and distribution decreed in ac- 
cordance ther^w^,tti^.^by GoOglc 
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OBFEANS' COUBT. 



Squibb's Estate. 

Executor-'— Seroices o/^RenHng of Pro- 
perty. 

Where an ezecator is compelled to rent the decedent's 
real estate, and keep the property in repair, he is entitled 
to a reasonable allowance for these extra services. 

But where part of such rent is lost through his negli- 
gence in not requiring security front the tenant, he is pro- 
perly surchatgra with the amount so lost. 

Exceptions to Auditor's Report. 

The report of the Auditor, James Kell, 
Esq., is as follows : 

The auditor finds the following fects, to 
wit: Caroline E. Squibb, the said de- 
cedent, died September 20, 1878, having 
made her will dated September 14, 1877, 
by which she gave to her daughter Mary 
Jane Myers, the exceptant in. tnis case, 
certain household furniture absolutely^ 
All the rest of her estate real and personal 
she directed to be sold and the proceeds 
of the sale thereof to be invested for the 
use of said Mary Jane. The testator au- 
thorized the Executor to pay to her said 
daughter of the principal of the estate 
from time to time **to make her comfor- 
table." 

The estate of the testator at the time of 
her death consisted of a small quantity of 
personal property, and a tract of land con- 
taining about eighty-seven acres, situated 
in Warrington township. 

At the time the account under consider- 
ation was filed, to wit : June 3, 1882, the 
Executor had not sold the real estate, but 
had leased it from year to year for rent in 
money payable annually. The said ac- 
count of the Executor embraces the per- 
sonal estate of the decedent and the rent 
received by him for the land, the whole 
amount with which he charges himself is 
$374-39 and the sum of the credits is $391 .- 
44 showing a balance due the accountant 
of $17.06. 

To this account the following excep- 



tions were filed, on behalf of Maiy Jane 
Myers, the l^;atee, to wit : 

I. That the accountant has not charged 
himself with all the assets that came or 
should have come to his hands. 

II. That he is not entitled to credits 
Nos. 32, 33, 34, 39, 40, 42, 43, 45, 46, 47, 
4^> 49» 5^ ^^^ 51 > ^ claimed. 

The exceptant and legatee was living 
with her mother, the testatrix, on the 
premises referred to, at the time of the 
death of the testatrix, but left the place 
soon after. 

It is in evidence that she did not de- 
sire that the land should be sold until she 
would try how she would like living 
among strangers. The Executor made an 
effort to sell it at public sale sometime in 
1881, but the purchaser foiled to comply 
with the terms of sale and it remained 
unsold. 

The land in question is the same place 
on which George Squibb and his wife 
were murdered in 1866. It is in evidence 
that the land is very thin and poor, not 
more than forty acres of it fit for cultiva- 
tion, and that the buildings were old and 
delapidated. 

The executor testifies that he found it 
very diflScult to rent the place owing to 
the condition of the house and buildings, 
and also owing to the &ct that it was the 
scene of the Squibb murder, people hav- 
ing a dread or apprehension of evil asso- 
ciated with the place, making it an unde- 
sirable place to live. He says repairs 
were necessary particularly to the hog 
pen, that being a building necessary to 
the proper use and occupation of the land, 
and he expended $49.96 in the purchase 
of material and pajring for the work in 
making the repairs. He also purchased 
clover seed to the amount of $4.50 and 
sowed it on the land. The credits in the 
said account for repairs and the clover- 
s' are all excepted to. 

Although it may not be within the du- 
ties and authority of the executor under 
I the will to repair buildings an(isow clover 



Digitized by VjOOQIC 



I30 



YORK LEGAL RECORD. 



seed on the land, yet being unable to sell 
it he had to lease it and in the opinion of 
the auditor he was justifiable in making 
necessary repairs. The evidence does not 
show that the charge for materials or 
work done in repairing are in excess of 
what they are worth. 

The testatrix was afflicted with a drop- 
sical affection, and her phsrsician Dr. 
Trimmer, had occasion to **tap'' her re- 
peatedly and drain water from her abdo- 
men. In some dozen of these operations 
Dr. Trimmer was assisted by Harvey 
Bell, the accountant at the request of the 
testatrix. Mr. Bell had to go about five 
miles from his home to Mrs. Squibb's 
plac^ each time of the ** tapping.'* For 
these special services he charges $S and 
takes credit for the same in his said ac- 
count. This charge does not seem to be 
excessive for that kind of service. 

The accountant takes credit ** for servi- 
ces attending the real estate'' $12.00, and 
•'allowance" $18.00 to both of which 
credits exceptions are taken. The ser- 
vices^ for which $12.00 are claimed, are 
about the same for which $18.00 ''allow- 
ance' ' are claimed. ' ' 

Credit is taken in the account for these 
several sums of money paid to Mary Jane 
Myers in 1 88 1 . The money was not paid 
into her hands by the accountant, but it 
was left, with Edward Miller, a near 
neighbor to Mary Jane, for her, and she 
received it from Miller. In April, 1882, 
the accountant again left $10.00 for her at 
Millers. The last mentioned money she 
had not received at the time of the hear- 
ing before the auditor. The auditor has 
discovered no sufficient reason for excep- 
tions to these four last mentioned credits. 

It was owing to her infelicity of tem- 
per, and a want of disposition to accom- 
modate her on his part, that the money 
was not paid into her hands by the ac- 
countant. But the money was left with a 
neighbor near to where she lived, and she 
got it all but the last payment, and could 
have got that sum also at the same place 



she got the former payments, but for her 
hasty leaving Miller's place on the occa- 
sion of her going there the last time be- 
fore she was hterd by the auditor. 

In the opinion of the auditor the ac- 
countant should not be allowed credit for 
the $12.00 "claims for services attending 
to real estate," and the auditof therefore 
sustains the exceptions to credit No. 51, 
but does not sustain any other exceptions 
to the credit side of the said account. 

The accountant charges himself with 
$60.00 rent for 1879 ; $38.85 for 1880 and 
$40.00 for 1881. 

He had a written contract with the 
lessee for 1880, the rent to be paid accord- 
ing to the lease is $50.00, but the lessor 
failed to take security for the rent and 
therefore lost part of it. He says he has 
lessee's promissory note for $11.15, ^^ 
balance of the unpaid rent for 1880, but 
he says the lessee is wholly irresponsible 
financially. This balance of rent was lost 
through the negligence of the accountant. 
He undertook to lease the real estate of 
the testatrix and is liable for all rent that 
he should have received under the lease. 
The auditor therefore surcharges the ac- 
countant with $11.15 balance of the rent 
of 1880. Circumstances over which the 
accountant had no control, relieve him in 
the opinion of the auditor, from liability 
for more than $40.00 rent for 1881. He 
seems to have done the best he could for 
that year after the tenant disappointed 
him. The tenant in possession for 1880, 
had agreed to remain for the year 1881, 
but changed his mind in the spring of 
1 88 1 when it was too late to obtain good 
tenants or lease on favorable terms, and 
the accountant had difficulty in leasing 
the place to any one. 

The testatrix bequeathed to her daugh- 
ter Mary Jane Myers, certain articles of 
household furniture, &c. , mentioned in her 
will, which were appraised and delivered 
to the legatee and her receipt taken for 
the same by the accountant. 

He charged himself with the appraised 
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value of the same bequest but omitted to 
take credit for the same amount in his ac- 
count. 

The omission was not discovered until 
the account was before the auditor on ex- 
ceptions and on application the court en- 
larged the powers of the auditor that he 
might state a correct balance on the ac- 
count. The appraised value of the said 
bequest was $17.00. This sum is there- 
fore added to the balance due the ac- 
countant. 

The balance due the accountant on the 
account as stated and filed is $ 1 7 .05 . The 
balance should have been $1 7 .05 plus $1 7 , 
to wit: $34.05. But the auditor in set- 
ting the exceptions surcharges the ac- 
countant with the balance of rent due for 
1 88 1, and unpaid, to wit: $11.15. And 
sustains the exception to the item No. 51 
in the credits taken in the account * *claims 
for services attending real estate, * * to wit : 
$12.00. The amount of these two items, 
to wit : $23 . 1 5 deducted fi-om the balances 
on the account as stated by the auditor, 
shows a balance due the accountant of 
$10.90. 

The negligence of the accountant, in 
the opinion of the auditor, was not so 
gross as that he should pay the the costs 
of theaudit. The auditor thereforecharges 
the same to the estate of the decedent. 

The following exceptions were filed on 
behalf of Mary Jane Myers : 

1 . The auditor erred in charging the 
costs of audit to the estate of the dece- 
dent ; which is virtually the same as pun- 
ishing the exceptant for the default of the 
accountant ; she being the sole legatee. 

2. In not directing Henry Bell the de- 
faulting accountant to pay the cost of 
audit. 

And the following on behalf of the ac- 
countant : 

1. The auditor erred in disallowing the 
credit of $12.00 for services attending the 
real estate. 

2. Theauditorerredin stircharging the 
accountant with the balance of the rent 



for 1880 amounting to $11.15. 
If. L. Fisher^ for exceptant. 
W. C. Chapman, for accountant. 
September 24, 1883. Wickes, P. J. — 
The auditor erred, we think, in surcharg- 
ing the executor with twelve dollars 
claimed in his account ''for services at- 
tending to the real estate.** 

The testator directed the property sold, 
the sale was however deferred in the 
first instance, at the request of the excep- 
tant, the only person save himself inter- 
ested in the estate. 

The delay extended over a period of 
several years, and during all this time, the 
accountant looked after the property. It 
was according to the testimony a most 
undesirable farm — the buildings delapida- 
ted — ^the soil impoverished, and the place 
itself associated with a horrible murder 
committed there some years ago. All 
this, it is said, rendered it extremely diflBi- 
cult to procure tenants, and added to the 
ordinary trouble involved in the supervi- 
sion of a farm. 

For this the accountant charges twelve 
dollars — a sum which can scarcely be said 
to be excessive. The auditor says **the 
services are about the same for which the 
$1 8 .00 allowance are charged. * ' 

There is nothing to show that these 
services are surchatged, or intended so to 
be, in the ' 'allowance. * ' Why then shall 
not the accountant be paid this amount — 
the services were rendered and the charge 
is moderate, and we think ought to be 
permitted to stand. 

The other item with which the auditor 
surcharges the accountant, is $11.50 un- 
collected rent for the year 1880. He finds 
the accountant negligent, but the negli- 
gence seems to have consisted in not col- 
lecting the balance of rent. But there is 
nothing in the evidence to show the rent 
could have been collected by any amount 
of vigilance. 

If there was any negligence in the mat- 
ter, it was in not requiring security when 
he leased the property. ^^^ He s^^t^^y^ 
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had but little choice of tenants, bat he 
ought to have made an eflfort to have the 
rent secured. This he seems not to have 
done, and we shall therefore not disturb 
this finding of the auditor. The auditor 
was quite right in charging the costs of the 
audit to the estate. There is nothing in 
the facts developed before him that would 
have justified a different disposition of 
them. 

And now, to wit, September 24, 1883, 
the exceptions filed by Mary J. Myers are 
dismissed. The first exception filed by 
Harvey Bell, the accountant, is sustained, 
the second dismissed, and the report con- 
firmed, except so much as surcharges the 
accountant with twelve dollars. 



O. C. of Delaware County 

Green's Estate. 

Sale of lands under the Price Act — Is 
proof of the existence of ''debts not re- 
corded'' necessary? 

Under the Act of April 18, 1853, Sec a, the court may 
decree a sale of lands which are suMect to the lien of 
debts not of record, although no such debts are actually 
known to exist. 

Petition for order to sell lands of the de- 
cedent" which are subject to the lien of 
debts not of record. 

The petition was referred to D. M. 
Johnson, Esq., Auditor, who reported as 
follows : 

From the testimony the Auditor is of 
opinion, and finds that the statements set 
forth in the petition are true. 

All parties in interest appear by the 
petition, to desire a sale of the properties 
mentioned therein. 

It only remains therefore for us to con- 
sider the power of the court to decree a 
sale under the circumstances set forth in 
in the petition, to wit: **That the said 
estate is subject to the lien of debts not of 
record,'* &c. 

This being a question of law, the Audi- 
tor refers to Sec. 2 of the Act of April 18, 
1853, (Price Act) in which the court is 
given jurisdiction to order a sale (i) 
** whenever a decedent's estate is subject 
to the lien of debts not of record. ' ' 

Should evidence of the existence of 
debts not of record be presented to the 
court, or is the theory that for five years 
lands are-thus subject, sufficient to give 
the court jurisdiction ? 

It is scarcely necessary to cite authori- 
ties to the eflfect that *'the law being be- 



neficient and remedial is not to be so con- 
strued as to defeat its main intent.'' 

**But when the (private) sale decreed 
is for the reason set forth in the 2d Sec- 
tion, that is that the "decedent's real es- 
tate is subject to the lien of debts not of 
record, ' ' it would be to make the Act nug- 
atory to defeat the very purpose for whidi 
the application to court is made. A (pri- 
vate) sale may take place for any and all 
the purposes enumerated in the 2d Sec., 
if it be to overcome the disability of per- 
son, or to purge the title of its trusts or 
limitations, that end may be reached by 
either mode of sale, and it should not be 
less so when the object of sale is to re- 
move the lien of the unknatun general 
debts of a decedent, having a lien for five 
years after his decease when that is the 
expressed purpose, ' ' Price on the Act re- 
lating to Real Estate, page 131. 

Also ** whenever a decedent's real es- 
tate is subject to the lien of debts not of 
record;" that is, during the five years 
after his decease, for which time aU his 
real estate is subject to the lien of all of 
his debts ; and theoretically so subject though 
no debts be knotvn to exist, Ibidy page 97. 

See Greenawalt's Appeal, i Wr. 97, 
where the question was partially con- 
sidered. 

In re Hannah H. D. , and Howell Pierce, 
minors, 7th Phila. 475, opinion by Alli- 
son, J.: **There may in fact be no known 
d|ebts, but debts there may be, without 
the knowledge of the heirs or of a propos- 
ed purchaser ; and this uncertainty would 
necessarily depreciate the price that would 
be obtained for the property . " * * 

* *But if in fact it should be found at the 
expiration of three years there are no 
debts to be paid, there is yet a purpose 
contemplated by the Act, to be subserved 
by a decree of sale, namely, to discharge 
the lien of debts which cannot with legal 
certainty be known not to exist, and to 
pass the property to the purchaser dis- 
charged of any possible claim, ' ' &c. , &c. 

The court therefore appears to have full 
power under the present petition to de- 
cree a sale, and the auditor is of opinion 
that a sale of the premises mentioned and 
described in the petition is expedient and 
for the interest and advantage of tiiose in- 
terested in the premises. 

Sept. 17, 1883. Clayton, P. J.— The 
report is confirmed and order of sale 
granted. 
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Peoples' Bank of Wilkesbarre v. Legrand. 

An indefinite or uncertain extension of time for the 
payment of a note, which does not tie up a creditor's 
nands, will not discharge an endorser. 

A bank is not obliged in favor of an endorser to appro- 
priate money deposited by the maker of a note, one of 
Its customers, towards the payment of the note after it 
becomes due. 

If, however, it has funds of the maker in hand at the 
time of the bringing the suit against the endorser he 
may avail himself ofthe maker^s right to set-off. 

Error to the Court of Common Pleas of 
IrUzarne county. 

The following was the agreement of 
parties as to the facts established by the 
evidence, in the nature of a special ver- 
dict. 

It is agreed that the evidence establish- 
es the following facts, viz.: 

1 . That Legrand the defendant, endors- 
ed Lowenstein*s note for $2500, which 
was discounted by plaintiff, not paid at 
maturity, and duly protested with lawful 
notice to said Legrand, endorser 

2. That Lowenstein was a depositor of 
large amounts in the plaintiff's bank, at 
the time said note was discounted, to wit. 
May 15, 1875, and at the time it was pro- 
tested, to wit, August 16, 1875. 

3. That suit was brought by the bank 
against Lowenstein, November 13, 1875, 
and judgment obtained January 13, 1876, 
Suit against Legrand was begun Dec. 8, 
1876. 

4. That Lowenstein continued to do 
business with the bank as a depositor 
until Dec. 8, 1876. 

5. That after suit was brought against 
Lowenstein, he asked the president of the 
bank for time to pay the note, and agreed 
to pay ten per cent, interest thereon, and 
to continue doing business with the bank, 
but no particular time was specified or 
agreed upon. 

6. That Lowenstein had not sufficient 
funds in the bank to pay the note at the 
time it matured, but that afterwards, and 



after the agreement aforesaid, he had at 
several different times between the ma- 
turity of the note, August 16, 1875, and 
the closing of his account, December 
8th, 1876, sufficient ftmds there to pay 
the note. 

7. That the amount due upon the note, 
May 18, 1882, is $2,977.45. 

The points reserved by the court are 
the following : 

1 . Was Legrand entitled as the surety 
of Lowenstein to have the money deposit- 
ed by the latter in the plaintiff's bank, 
applied to the pa5nnent of the note, and 
was it the duty of the bank so to apply 
those deposits ? 

2. Had the bank the right to apply the 
money deposited by Lowenstein, to the 
payment of the note, under the terms of 
the agreement on which he continued his 
business with the bank ? 

So agreed this i8th day of May, 1882. 

The verdict of the jury subject to points 
reserved to the court was as follows : 

Now, May i8th, 1882, the facts of this 
case being determined by agreement filed 
(see supra), the court direct the jury to 
render a verdict in favor of the plaintiff, 
for the sum of $2 ,977 .45 , subject, however, 
to the reserved points specified in the 
foregoing agreement of cotmsel, and re- 
serving the right to enter judgment, non 
obstante veredicto ^ in favor of the defend- 
ant, if, upon consideration of those points, 
and the facts agreed upon, the court shall 
be ofthe opinion that judgment should be 
so entered. 

Same day the jury do say they find in 
favor of the plaintiff for the sum of 
$2,977-45. 

The following was the opinion of the 
Court below. Woodward, J., entering 
judgment non obstante veredicto. 

From the voluminous statements filed 
in this case we content ourselves with a 
brief reference to two facts that are con- 
clusive in their effect upon our mind. 

I . That after suit was brought against 
Lowenstein. he made an^.a^^^^ygfig 
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the president of the bank for an extension 
of time upon the note, on the condition 
that he should pay ten per cent, interest 
thereon, and should continue to do busi- 
ness with the bank as a depositor and 
otherwise. 

2. That between August i6, 1875, the 
date of the maturity of the note, and De- 
cember 8, 1875, the date of the closing of 
his account, he had on deposit in the bank 
sufficient funds to pay the note. 

Under these facts we consider the law 
of the case to be properly stated in Miller 
V. Stem, 2 Penn*a St. Rep. and that the 
surety or endorsed is discharged — 

1 . By virtue of an extension of the time 
of payment, which was sufficiently defi- 
nite to meet the requirements of the law, 
and 

2. Because there was a valuable and 
sufficient consideration in the case. 

Therefore judgment is now entered in 
favor of the defendant, and against the 
plaintiff, non obstante verdicto. 

The specifications of error were — 

1 . The court erred in holding that the 
defendant was discharged by reason of 
the extention of time, as follows: **By 
virtue of an extension of the time of pay- 
ment, which was sufficiently definite to 
meet the requirements of the law." 

2. The court erred in entering judg- 
ment upon a point which was not re- 
served. 

3. The court erred in directly judg- 
ment to be entered in favor of the defen- 
dant non abstante verdicto. 

Opinion by Green, J. May 25, 1883. 

We assume that the matters contained 
in the fifth clause of the agreement of 
facts signed by the parties constituted an 
actual agreement, though it is not so 
stated. The sixth clause, however, refers 
to the subject of the fifth as '^the agree- 
ment aforesaid.** As there stated, the 
agreement between the bank and Lowen- 
stein, extending the time for the payment 
of the note in suit, was indefinite, as **no 
particular time was specified or agreed 



upon." The learned court below held 
that the extension of the time of payment 
was sufficiently definite to meet the re- 
quirements of the law, and that it was 
founded upon a valid consideration, and 
therefore the endorser was discharged. 
We are not able to concur with the court 
as to the character of the agreement for 
extension of time of pa3rment. Nothing 
is said about it in any other part of the 
paper, except the fifth clause, and there it 
is distinctly stated that no particular time 
was specified or agreed upon. The re- 
mainder of the clause speaks only of a 
proposition for more'time to pay the note, 
an increase of the rate of interest to be 
paid, and a* continuation of business by 
Lowenstein with the bank. We see no 
element of certainty in this as to the time 
when the note was to be paid. On the 
contrary, that time is essentially indefinite 
and uncertain, and there was nothing to 
prevent the bank from bringing suit on 
the note the next day after the agree- 
ment to extend was made. This being so, 
the endorser could, by paying off the note, 
demand its surrender, and commence 
an action immediately. This considera- 
tion brings the case clearly within the 
operation of the rule as stated in Miller v. 
Stem, 2 Barr 386, and the line of cases 
which have followed, and never question- 
ed it. All the elements of the rule are 
thus presented in Henderson's Adminis- 
trator V. Ardery.'s Administrator, i2Cas. 
451. **That a creditor, having a princi- 
pal debtor and a surety, discharges the 
surety by entering into an agreement 
with the principal, which can be enforced 
at law or in equity, whereby he extends 
the time of payment for any indefinite 
period beyond that mentioned in the orig- 
inal contract, is proved abundantly by our 
authorities. ' ' In Miller v. Stem, the case 
turned upon this very question, together 
with an absence of consideration. On 
page 288 we said ; *'But mere consent to 
forbear for a loose and uncertain period 

does not tie up the oreditojcsLfhands." 
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And also : * *To take away from the plain- 
tiff a just debt in order to relieve a surety, 
justice requires there should be a clear, 
distinct agreement by the creditor, placed 
beyond reasonable doubt for a time cer- 
tain or total forbearance, or forbearance 
for a reasonable time.** In Brubaker v. 
Okeson, 12 Cas. 522, Strong, J., said: 
** Nothing short of an agreement to give 
time, which binds the creditor, and pre- 
vents his bringing suit, will discharge the 
surety . * ' As we have observed , there was 
no agreement to extend the payment of 
the note in suit for any definite time, and 
therefore the bank was not prevented 
from bringing suit at any time, and the 
judgment of the court below must be re- 
versed for this reason. Another point 
was made, however, though not deter- 
mined by the court, notwithstanding it 
was reserved, which, if sound would still 
defeat the plaintiffs right of recovery. 
It grew out of the fact that Lowenstein 
continued to do business with the bank, 
and had at various times sums on deposit 
with the plaintiff sufficient to pay the 
note. It is contended that these funds. 
being within the power of the plaintiff, 
an obligation arose to appropriate them 
to the payment of the note as in favor of 
the endorser, and this not being done, the 
latter was discharged. We do not think 
so. While it is true that a bank is a mere 
debtor to its depositor for the amount of 
his deposit, and therefore, in an action by 
the bank against the depositor, on a note 
upon which he is liable, the latter may 
set off his deposit, yet we do not think the 
bank is bound to hold a deposit for the 
protection of an endorser of the depositor. 
A bank deposit is different from an or- 
dinary debt in this, that from its very na- 
ture it is constantly subject to the check 
of the depositor, and is always payable 
on demand. The convenience of the 
commercial world, the enormous amount 
of transactions by means of bank checks 
occurring on every business day in all 
parts of the country, require that the 



greatest facilities should be afforded for 
the use of bank deposits by means of 
checks drawn against them. The free 
use of checks for commercial purposes 
would- be greatly impaired if the banks 
could only honor them on peril of reliev- 
ing endorsers, without an investigation of 
discounted paper. This question does not 
seem to have frequently arisen in the 
courts, but in three cases out of four to 
which we have been referred, the right of 
the bank to pay out the deposit of the 
party in default on his paper, without re- 
lieving the endorser, has been affirmed. 
Thus in Maryland, in the case of Martin 
V. Mechanics' Bank, 6 Har. & Johns, 235, 
in an action on an inland bill of exchange 
by an incorporated bank, as the holder of 
the bill which they had discounted before 
it became due against the payee, evidence 
was given that the acceptors of the bill 
on the day it became due, and for a long 
time before, and for several months there- 
after, kept an account at the said bank by 
depositing, and from time to time check- 
ing out money, and that on the day the 
bill became due they had no money in 
bank, but that about a month afterwards 
a balance was struck between the bank 
and the acceptors, when they had a sum 
of money sufficient to have discharged the 
bill. Held, that the bank was entitled to 
recover the amount of the bill from the 
payee ; that the conduct of the holders of 
the bill with regard to the acceptors, was 
not a waiver of their right against the en- 
dorsers, nor a release as to them ; and, as 
betweeh the holders and acceptors, there 
was no payment. The case was elabo- 
rately argued by counsel, and fully consid- 
ered by court. It was held that a deposit 
of money in a bank by a regular deposi- 
tor is not to be regarded as an appropria- 
tion by him of the money deposited to 
the payment of existing indebtedness of 
his, but rather for the mutual benefit and 
convenience of the bank and depositor, 
* * according to the common course of busi- 
ness in our money institutions. ' IT^ On page > 
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247 the Chief Justice said: *'The mere 
placing money in bank on deposit by the 
Messrs. Woods had not of itself the affect 
to discharge the appellant from his liabil- 
ity as endorser of the bill ; and the not 
diverting, by the plaintiffs, the money 
from the purpose for which it was so 
placed and received by them in bank, and 
applying it to the payment of the bill, was 
not more to the prejudice of the endorsers 
that their forebearing to sue the acceptors 
and did not amount in law to a waiver of 
their right of action against either of the 
parties ? In Voss v. The German Amer- 
ican Bank, 83 111. 599, it was held that 
where the principal on a note payable to 
a bank has ftinds on deposit in the bank 
after maturity more than sufl5cient to pay 
it, the omission of the bank to appropriate 
the deposit to the payment of the note 
will not discharge the surety. In New 
York, in case of the National Bank of 
Newburgh v. Smith, 66 N. Y. 271, it was 
held, that where, after the maturity of a 
promissory note held by a bank, and due 
protest and notice thereof, the maker 
makes a general deposit in the bank, of 
an amount suflBcient to pay the note, this 
does not of itself, as between the bank and 
an endorser, operate as a payment. In 
the absence of any express agreement or 
directions it is optional with the bank 
whether or not to apply the money in pay- 
ment ; it is under no obligation to do so. 
The case of McDowell v. The Bank of 
Wilmington, i Harrington 369, in the 
State of Delaware, holds the contrary doc- 
trine ; but we think the better reason is 
with the three preceeding cases, above 
cited . It is beyond question that the bank 
in the absence of any special appropria- 
tion of the deposit by the depositor, would 
have the right to apply a general deposit 
to the payment of any existing matured 
indebtedness of the depositor. But that 
privilege is a right which the bank may 
or may not exercise in its discretion. As 
before stated, a bank deposit creates a 
form of indebtedness of a peculiar and ex- 



ceptional character. It is thus stated in 
Morse on Banks and Banking, on page 
35 : * *The bank is under the obligation of 
honoring the customers* drafts and checks 
whenever the same are presented for pay- 
ment ; provided, that at the time of such 
presentment, the balance of the account, 
if then struck, would show a credit in fa- 
vor of the customer, of funds on which 
the bank has no lien, sufficient to meet the 
sum called for by the check or draft. The 
contract so to honor the depositors orders 
is implied from the usual course of busi- 
ness. The deposit is made with the tacit 
understanding that the bank shall respond 
to the depositors' orders so long as there 
is sufficient balance to his credit. ' * It may 
well be that special circumstances may 
exists in particular cases, which will con- 
vert into an obligation or legal duty, as to 
endorsers and others contingently liable, 
that which would otherwise be a mere 
privilege of the bank. Thus an original 
direction by the maker and endorser on 
the one hand, and the bank on the other, 
that general deposits of the maker should 
be applied in discharge of the endorsed 
paper after maturity, or possibly a course 
of dealing to that affect, might suffice to 
create such an obligation . But, in the ab- 
sende of such circumstances and of special 
direction we think that general deposits, 
made after maturity of the depositor's ob- 
ligation, are to be treated in the same 
manner, subject of course, to the option 
of the bank, as the same class of deposits 
made at any other time and before matur- 
ity ; that is, according to the general usage 
and understanding prevailing in the com- 
mercial world. We fully recognized the 
rule that where a principal creditor has 
the means of satisfaction actually or po- 
tentially within his grasp, he must retain 
them for the benefit of the surety ; but 
we regard the case of bank deposits as an 
exception to the rule. We are not pre- 
pared to say, and do not hold, that when 
the bank has ftinds of the maker in hand, 
ai th€ time of bringing jsuit^ the jendorser 
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may not avail himself of the maker's right 
of set-oflf in Sefeuce. In such a case the 
equities of the maker touch the holder 
directly, and are available to the endorser. 
Such was the decision of this court in case 
of Sitgreaves v. The Bank, 13 Wright 
362, and we know of no reason why that 
doctrine would not be as applicable to the 
case of a deposit as to any other form of 
obligation by the bank to the maker. But 
in the present case the doctrine is inap- 
plicable, because at the time of bringing 
this suit, it does not appear that the plain- 
tiff held any money of Lowenstein'^ on 
deposit. In addition to this, it was part 
of the agreement for extension of the time 
of i)ayment between. Lowenstein and the 
bank that he should continue to do busi- 
ness with the bank . If he could not draw 
out funds deposited, he could not do bank- 
ing business, and we think there is a clear 
implication from the agreement for ex- 
tension that Lowenstein was to be at 
liberty to draw against his future deposits, 
notwithstanding the dishonor of the note 
in suit. Such an understanding would 
operate against the right of the bank to 
appropriate such deposits to the payment 
of the note. In view of these considera- 
tions, we think the learned court below 
was in error in not entering judgment in 
favor of the plaintiff for the amount of the 
note and interest, on the point reserved, 
in accordance with the verdict of the 
jury.' 

Judgment reversed, and now judgment 
is entered on the verdict in favor of the 
plaintiff and against the defendant for 
$2,977.45, with interest from the date of 
the verdict, and cost of suit. 



Earley's Appeal. 



A borough has no authority to purchase a judgment so 
as to make It a set off against a judgment against the 
borough. 

Article 9. section 7 of the Constitution, prohibiU a bor- 
ough from loaning its credit to any individual. 



Appeal from the decree of the Court of 
Common Pleas of Luzume county. 

May 21, 1883. Gordon, J. On the 
nth of September, 1879, a judgment was 
obtained by Roger Wood, for the use of 
M. C. Barley, against the borough of 
Pleasant Valley, in the sum of $476.93. 
On the 30th of August, 1880, a mandamus 
was issued for the collection of this judg- 
ment, which was returned served upon 
M. T. Hoban, the treasurer of said bor- 
ough, who, for answer thereto, alleged 
that there was no money in the treas* 
ury. It seems that at the same time, Ho- 
ban, the treasurer, was the owner of two 
judgments against Early, No. 378 and 
379 of May Term, 1877, which it appears, 
turned out to be worthless, because of the 
insolvency of the defendant. Then, on 
the 14th of June, 1882, the borough coun- 
cil, at a special meeting passed an ordi- 
nance directing the purchase of said 
judgments from Hoban, for the sum of 
$150. It does not appear, from this ordi- 
nance, for what reason or purpose these 
judgments were purchased, but Hoban, 
in his testimony, explains that he brought 
about the arrangement, and made the as- 
signment, for the purpose of having them 
collected through the aid of the borough. 
It ftirther appears that he agreed to in- 
demnify it for any costs and expenses 
that might be incurred by its officers in 
the conduct of this business. The mean- 
ing of this transaction is easy of compre- 
hension. The borough was to be used as 
an instrument for the collection of Ho- 
ban 's judgments ; hence, we find, that the 
next step which was taken, after the al- 
leged purchase by the borough, was to 
obtain the ^le to show cause why these 
judgments should not be set off against 
that which Early was endeavoring to 
collect from the borough, and this rule, 
the court below, on the 15th of July, 1882, 
made absolute. Granting, however, that 
these judgments were bought, and paid 
for, in good faith, and for the sole pur- 
pose of subserving the interests^ of the 
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borough, there yet remains this question 
to be disposed of, whence did this muni- 
cipality acquire the power to purchase, 
the outstanding judgments, or other obli- 
gations, of its creditors? We confess 
that even with the help of the argument 
of the learned counsel of the appellee, we 
have not been able to solve this proposi- 
tion. It does seem to us, that if a 
borough, city, township or county, may 
buy up the judgments, bonds or notes 
of its creditors, it may buy those 
of any other person, and may thus, 
in eflfect, become a broker or banker. 
But the evils which must, in the nature of 
things, drise from the exercise of such 
a power by tiie various municipalities of 
this Commonwealth, are so obvious, and 
t^e power itself so contrary to every idea 
that we, as a people, have hitherto enter- 
tained, concerning the constitution of 
these public corporations, that we may 
set it down as certain, that it accords not 
with the policy of our government, and 
that its exercise is therefore not allowable. 
But, as we have already observed, the 
facts of this case demonstrate that the bo- 
rough is here being used as a mere instru- 
ment for the collection of the whole, or 
part of, Hoban's claim, against Early. 
Hoban, for this purpose, could not use 
the process of attachment, hence, as a 
substitute, a sale and assignment were re- 
sorted to, and in this manner he gets the 
borough's right of set-off; that is, he is 
credited with that right as against Early. 
But as this is clearly a loan of the credit 
of the municipality, it comes within the 
ban of the 7th section of the 9th Article 
of the Constitution of 1874, and we are 
therefore, compelled to pronounce against 
this carefully planned and. ingenious 

scheme for the collection of a debt. ' 

I 

The decree of the court below is now , 
reversed and set aside, and it is ordered 
that the appellee pay the costs. 



aUASTZB SESSIONS. 



Q. S. of 



Adams County. 



Road in Menallen Township. 

Road Law — Recommittal , 

A report of viewers v^hich sets forth that the terminus 
of a new rood was at a "post in the Middletown and 
Arendtsville road," will be re-committed to the viewers 
for amendment with instruction to more particularly de- 
scribe the location of the post. 

In re exceptions to report of viewers 
vacating and supplying a portion of the 
public road leading from a point on the 
valley road in Menallen township, at line 
of lands of Burkhart Wert and Josiah 
Griest, to a point on the Middletown and 
Arendtville road, at a line of lands of 
Moses Raffensberger and Abraham Bush- 
ey in Butler township. 

Mr. McCreary, for exceptions. 

Mr, Swopey for report. 

McClean, p. J. The petition in this 
case instead of containing too little, may 
contain more than enough. The prece- 
dents and practice require that the peti- 
tion should set forth distinctly the situa- 
tion of that part of the road which the 
petitioners desire to have vacated, not the 
route or terminus of the substituted road, 
which are entirely for the selection and 
discretion of the viewers; Chartiers town- 
ship road, 12 Wr. 514, vide. Road in 
Ross township, 36 Penn'a St. 87. Nel- 
sons Mill road, 2 Leg. Opin. 54. 

When we take up the Report we find 
the beginning of the substituted part dis- 
tinctly enough stated, but not the ending. 
It was decided in Kyle's Road, 4 Y. 514. 
Tilghman,C.J . , that no general rule can be 
laid down as to the definite points where 
a road shall begin and end being neces- 
sary to be stated in the petition. Id cer- 
ium est, quid certum reddi potest. In the 
report we have the terminus a quo, the 
corner of the garden of Samuel Detrick 
and ^.'termijius ad quem, the Middletown 
and Arendtsville Road. The latter was 
left to the judgment of the viewers. 

The description of a road from the 
dwelling house of Matthew Miller to the 

public road leading from Carlisle to Har- I 
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risburg, commonly called the Trindle 
Spring Road was held suflBciently certain ; 
Tilghman C. J., S. & R. 36. In Bean's 
Road, 11' Casey 231, it is said when one 
terminus has been fixed, the courses and 
distances would have made the other ter- 
minus ascertainable, and reference is made 
to the Penn*s Valley Road, 4 Y. 514, and 
the Matthew Miller Road. 9 S. & R. 35 
above cited. Bean's Road was a public 
one. Thus the position taken by 
Mr. Swope in the argument is sus- 
tained. If there is a serious omission in 
the report the universal and proper prac- 
tice is to recommit it to the viewers for 
such alteration as will make it perfect. 
New Hanover Road, 6 Harris 224. A re- 
port may properly be referred back to the 
viewers for such correction as it 4ieeds, at 
any time before final confirmment ; Hill- 
town Road, idem 253. 

In order then that the ending of the 
road supplied may be determinable from 
the record of the Quarter Sessions, the 
viewers must describe this terminus with 
sufficient precision, to enable the supervi- 
sors to locate it, when ordered to be 
opened; Bean's Road, supra; Chartiers 
Township Road, supra. 

And now, to wit, September 25, 1883, 
Report recommitted to the viewers for 
particular description of the place of the 
post on the Middletown and Arendtsville 
Road. 



Q. S. of 



Chester County 



Commonwealth v. Neely. 



^ A constable, who subpoenas witnesses for court, is en- 
titled to charge, according to the Sheriff's fee bill, ten 
cents for each witness and four cents for each mile 
traveled. 

Per FuTHEY, P. J.— The person intrusted with the ser- 
vice of subpoena is not acting in the character of consta- 
ble, but rather as a Sheriffs officer, and cannot be allow- 
ed a higher rate. 

Exception to taxation of bill of costs. 
The facts appear by the opinion of the 
Court, which was filed Sept. 24, 1882. 

FuTHEY, p. J.— The exception is to the 
allowance for serving the subpoena. The 
charge is made according to the consta- 
ble's fee bill, which allows the officer fif- 



teen cents for each witness subpoenaed, 
and six cents for each mile travelled. 
Where a subpoena, however, is the pro- 
cess of the court and is for the attendance 
of the witness thereon, the charge should 
be made according to the SheriflTs fee 
bill at the rate of ten cents for each wit- 
ness subpoenaed ; and fotu: cents for each 
mile travelled. The person entrusted 
with the service of such, a subpoena, is 
not acting in the character of constable, 
but rather as a sheriflPs officer, and can- 
not be allowed a higher rate. For the 
service of subpoenas issued by a justice 
of the peace, the charge is properly made 
according to the constable's fee bill ; but 
not for serving those issued by the Court 
or its officers. (Coleman v, Hess, i P. A. 
Brown's Rep. 274; Kepner v. Miller, i 
Ches. Co. Rep. 369.) 

The Sheriff's and Constable's fee bills 
were formerly the same with regard to" 
these items, but the Sheriff's fee bill of 
June 12, 1878, has reduced them. 

The bill will be corrected by the clerk 
of the court. 



COMMON FLEAS. 
Dempwolf v. Pennsylvania Rail road Company 

Negligence — Cantributary — Stopping at 
Railroad Crossing, 

Plaintiff in approaching; a railroad crossing, stopped at 
a point somewhat remotelrom the track, (and from where 
he could not see the approaching train,) stopped, and fail- 
ing to hear anything, drove on. There was a point nearer 
to the track where he could have stopped, but he failed to 
do so, drove on, and was struck by the train. Hbld, That 
whether his failure to stop at the place nearer to the track 
was such concurring negligence on his part as would pre- 
vent a recovery, is a question for the jury. 

Motion to take off compulsory non- 
suit. 

H. L. Fisher for motion. 

R. E. Cochran, Horace Keesey and 
V. K. Keesey contra. 

October 8, 1883. Wickes, P.J. I am 
of opinion that the question of negligence 
on the part of the plaintiff, ought under 
the circumstances of this case, to have 
been submitted to the jury. There is no 
inflexible rule in this State, which fixes 
the distance at which ^a.^.Jj^gr^e@-QejgIe 
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stop , before crossing a railroad track . Not 
to stop at all to look and listen, is negli- 
gence /^r 5^/ but that was not the case 
here. The plaintiff did stop and listen, 
(he could not see the track), at a point 
somewhat remote. There was space to 
stop nearer the tr^ck, which he failed to 
do. Whether this failure was such con- 
curring negligence on his part as to pre- 
vent a recovery, is I think a question to 
be determined by a jury ; Penn'a R. R. 
Co. V. Ogier, ii Casey 60 ; North Penn*a 
R. R. Co. V. Hileman, 13 Wr. 64. 

We therefore make absolute the rule to 
take off judgment of non-suit. 



Stone V. Leiberknecht. 

Mechanics lien — Continuity of purchase. 

The defendant finished his building on a certain date, 
according to the original plan. Five months aA;erwar4 
he changed the floonng, and put in new material for the 
old. Ubld, that a mechanics' lien filed three months 
after the change of flooring, being eight months after the 
first completion of the building, was too late. 

Octobers. 1883. Wickes,P.J. Under 
the testimony submitted we think the 
mechanics* lien creditors are without a 
case. 

The defendant has distinctly stated that 
his tobacco shed was finished in August 
1 88 1 — ** finished according to my original 
plan" — •* finished to all outward and in- 
ward appearances,*' are his expressions. 
The mechanics lien was not entered until 
April 1882, more than six months after- 
wards. That the defendant in January 
1882, determined to change the flooring in 
the cellar, and did purchase and substitute 
new material for the old he had placed 
in it according to his original plan, does 
not give to this lien precedence of the 
plaintiff's judgment. The Act of April 
i4» iS55> (Purdon 1034, pi. 46) relied 
upon to sustain the rule, does not apply. 
Its purpose was merely to link together 
the items of an account where there was 
no contract for the whole, or no order 
which would embrace the whole within a 
single undertaking, but always when the 
materials are furnished continuously to the 
same building ; Diller t;. Burger, 18 P. F. 
S. 432. 



We are of opinion under all the circmn- 
stances of this case the items in the ac- 
count of January 12, 1882, are not suffi- 
cient to save the lien under the Act of 
1855. We therefore discharge thejule. 



OBFEANS' COUBT. 



Aten's Estate. 



In the absence of any proof that a ruardian has made 

E roper use of a fund on an account of his admiuistrator, 
is e.'tate will be charged with interest from the date of 



its receipt until the date of his death. 

In such case a guardian must be at least treated as a 
borrower of the rand from the date of the receipt. 

Exceptions to account of guardian of 
Alfred H. A ten, as filed by the adminis- 
tratrix of the guardian. 

August 6, 1883. Rhone, P. J. The 
guardian having died, his account was 
properly £led by his administratrix, and 
she could, of course, only state such an 
account as she could make up from memo- 
randa left by the decedent. She, there- 
fore charged the decedent's estate with 
the sum of $795.37, claiming $59.00 credit 
for expenses, showing the guardian's 
estate endebted $746.67. The exceptant 
claims that to this sum interest should be 
added from January 2, 1880. 

The guardian received from the United 
States government January 2, 1880, a pen- 
sion for the amount above stated . It is not 
shown that he has either expended any 
part of this sum for the benefit of his 
ward, or that he has invested it for his 
benefit, or even that he had it on hand at 
the time of his death. It needs no argu- 
ment, or authority, then to conclude that 
his estate is liable for interest from the 
time the money was received. He could 
not, if living, object to being treated as a 
borrower of the fund at least, although 
the law would call the transaction a crime, 
perhaps. 

We, therefore, surcharged interest from 
January 2, 1880, to February i, 1882, the 
date of the guardian's death, which 
amounts to $93.33, which added to $746., 
67, amounts to $840, for which sum we 
enter judgment against the estate of the 
decedent and in favor of the ward, with 

the costs of this proceedin 
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OBFEANS' COUBT. 



O. C. of 



Ross' Estate. 



Luzurne Countv 



As a 8:eneral rule, nothing earned by a corporation can 
be regarded as profits until it shall have been declared to 
be so by the corporation itself, acting: by its board of man- 
agers. The fact that a dollar has been earned gives no 
stockholder a right in claim it until the corporation de- 
cides to distribute it as profit ; Morris* Appeal, (2 Norris 
266 followed. 

The income or dividend from bank stock was bequeath- 
ed to the testator's widow for life. She died June 230, and 
a dividend was declared on the 29th of the same month. 
Hbi^d. that her estate was not entitled to any portion 
of the same. 

Apportionment of dividends on stocks 
to legatees, etc. 

August 6, 1883. Rhone, P. J. The 
testator bequeathed to trustees certain 
bonds, *and also one hundred shares of 
the stock of the Second National Bank of 
Wilkesbarre, upon the express condition 
that they, the said trustees, shall collect 
and receive the interest, dividends and 
profits to accrue upon the said bonds and 
stock as the same shall become payable, 
and pay over the same to my said wife, 
Ruth T. Ross, during the whole term of 
her natural life,' and upon her death then 
the said trustees * 'shall have and hold the 
said bonds and stock absolutely, equally 
to be divided between them . ' ' The widow 
died June 23, 1882, and on the 29th day 
of the same month the said bank declared 
a semi annual dividend on the stock 
amounting to $300. 

The question now is whether the said 
dividend belongs to the estate of Mrs. 
Ross or to the trustees. The question 
has been raised by counsel on citation to 
the trustees to account* and their answer 
that the dividend does not belong to the 
said estate, but to them personally under 
said will. 

The bequest to the widow is not strictly 
annuity, but is of the accruing income or 
dividends on the stock, and yet the rules 
of law relating to the rights of annuities 
for life are to some extent applicable. We 
have come to the conclusion that the 
money does not belong to the estate of 
the widow. '*As a general rule, nothing 
earned by a corporation can be regarded 
as profits until it shall have been declared 
to be so by the corporation itself, acting 
by its board of managers. The fact that 
a dollar has been earned gives no stock- 
holder the right to claim it until the cor- 



poration decides to distribute it as profit. ' * 
Morris* Appeal, 2 Norris 269. This case 
belongs with Biddle's Appeal (11 W. N. 
C. 244) and Vinton's Appeal {tlndf 246), 
and the cases there cited, which discuss 
the question of what is capital and what 
is income where there has been an in- 
crease in the value of stock, bequeathed 
in terms similar to those in hand. This 
class of cases seems to show that each one 
is decided on its own particular circum- 
stances, rather than on any broad, well 
settled rule of law. In Earp's Appeal (4 
Case, 374) Lewis, C. J., says **that there 
is a general rule of law which forbids ap- 
portionment, in respect of time, in cases 
of periodical payments becoming due at 
fixed intervals, but this rule is founded on 
convenience, and not on the equitable 
rights of parties in interest. It is, there- 
fore," says he, ** subject to exceptions 
wherever the purposes of justice require 
the correction of injuries arising firom the 
uniformity of the law." He then cites 
several exceptions to the rule, and adds, 
'*In ordinary dividends on stock, periodi- 
cally declared, the intervals between the 
time of payment are so brief, and the 
sums divided so small, that no great in- 
justice can be done in following the rule 
of convenience, while on the other hand, 
the necessity for it is usually very strong, 
arising from the diflBculty of ascertaining 
the exact amount of profits during frac- 
tions or the period . ' ' An apportionment 
was made in that case only because of the 
long accrued income, and the same was 
done in McKeen's Appeal, (6 Wright 
479) ^or the same reason. 

As we have before said, in cases like 
this the dividend or income is not due at 
yixed intervals, nor does it accrue from 
day to day, so as to bring the widow 
within the exception to the general rule 
laid down in Blight v. Blight, (i Smith 
420) and cases there cited. That is to 
say, if the bequest to her had been a defi- 
nite sum, payable at fixed intervals, or if 
it had been the income of a fund drawing 
a stated rate of interest, her estate wouid 
be entitled to such share of the same as 
had accrued to the date of her death, but 
under this will she was only to have such 
dividend as her trustees should collect 
when ** payable',' hence there was noth- 
ing ever due her until the dividend was 
declared . See Stewart v . Swain , 7 . W . N . 
C. 407. For the statutory alteration of 
the common law rule, see W^tiams^^otf 
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Execntors, Am. Ed. 1877, p. 706, et seg. 
See also note («) p. 913. 

The proceedings in this care are, there- 
fore dismissed at the cost of the peti- 
tioner. 

COMMON FLEAS. 



C. p. of Adams County 

Slaybaugh's Case. 

Married Woman — Petition for Separate 
Earnings — Contents of, 

A petition by a married woman, to secure her separate 
earnings, under the Act of 1872, must set forth what earn- 
ings the petitioner has or expects to have, or what busi- 
ness she expects to engage in, or how the eamingrs she 
desires to secure arc to accrue. 

Petition of Mary Ann Slaybaugh for 
benefit of Act of 3rd of April, 1872, and 
answer of her husband. 

October 16, 1883. McClean, P. J. 
For some time passed, I have been dissatis- 
fied with the form of the petition used in 
such cases as this, in this Court and I am of 
the opinion that the present application af- 
fords an appropriate opportunity of call- 
ing a halt to the practice. The petition 
could not well be briefer than this. It 
could not well convey less information. 
We have the name of the woman, whose 
wife she and where he lives, but what 
earnings she has or expects to have, 
what wages for labor she has or expects 
to have, we know nothing about whatever. 
Does she intend to leave the home and 
service of her husband » to abandon her 
children to go into some other family, to 
go on some other farm, to go into some 
shop or store or office or manufactory? 
What salary has she been receiving, or 
does she expect to receive ? What pro- 
perty does she own or expect to own ? 
Has she horses and cattle, land or money, 
merchandise or stocks ? What business 
is she engaged in or contemplates engag- 
ing in? These inquiries are surely not 
impertinent, especially in view of the 
sworn statement of the husband in his 
answer '*that she is not carrying on any 
business and does not contemplate engag- 
ing in any business and has no separate 
earnings and can have none." The Act 
does provide that the married woman's 
earnings shall accrue to and inure to her 
separate benefit and use and be under her 
control independently of her husband, 
and so as not to be subject to any legal | 
claim of her husband, or his creditors, the 
same as if she were 2. feme sole. But it is 
too much to ask this woman from the lofty ; 
pedestal that the legislature has construct- | 
ed for her, to condescend to favor us with ! 



a little information as to her earnings or 
salary, property or business ? When the 
last petition of this kind was presented to 
us, we took the liberty to inquire for the 
I sake of definiteness, in what part of the 
I county the petitioner resided, when the 
reply was that it was not deemed at all 
important, that the counsel himself was 
not sure where the petitioner lived, that 
she was the wife of a tenant and belong- 
ed to a roving class. In some such cases 
it may be that we ** license a class of fe- 
male pirates, who engage in business 
without responsibility and make reprisals 
upon the grocer, the baker^ the butcher, 
the mechanic and other persons with 
whom the woman may deal in the trans- 
actions of her business." 40 Leg. Int. 
151, Bovard v. JCeltering. 

Certainly the Acts of 1848 and 1872, 
have emancipated married woman to 
some extent from the shackles of the 
common law. For certain purposes a 
married woman now stands upon the 
same plane as 3. feme sole. To this extent 
the legislation referred to has destroyed 
that unity of person which existed at the 
common law. In plain words she has to 
a certain extent been * 'emancipated" by 
this legislation from the conjugal vow, 
from that unity which "is in exact ac- 
cordance with the revealed will of God, 
was designed for the protection of the 
woman and leads to that identification of 
sympathies and interests which secures 
to families and neighborhoods the bless- 
ings of harmony and good order. ' ' Ritter 
V. Ritter 76, 396. 

We do not intend to underrate the wis- 
dom and utility of the Act of 1872. In 
cases of wives of drunken or improvident, 
unfaithful or inofficious, disabled and 
helpless husbands, the statute affords the 
wife valuable and merciful protection. 
But the husband and the public have a 
right to know in such a case as that of 
Mrs. Slaybaugh, something about her 
property or business, to have some brief 
statement of it in her petition, that it may 
give some glimmering at least of the char- 
acter of the separate earnings which 
she designs to secure. Neither she nor 
any other like petitioner shall becompelled 
in this proceeding under this Act of 1872, 
to show title and ownership in the pro- 
perty specified, in order to entitle her to 
the benefits of the Act, but we must re- 
quire her to set out her claim of tide and 

ownership, and to statefher present or in- 
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tended labor or business, so that the re- 
cords shall communicate some little public 
imformation pertinent to the proceeding. 
The petitioner in this case may have en- 
tirely misapprehended the scope and pur- 
pose of the Act of 1872 and its applica- 
bility to her situation . She very probably 
has, if the statements contained in the 
husband's answer are true. 

It is therefore, October 16, 1883, order- 
ed that the petition be amended or a new 
petition filed in conformity with the views 
expressed in the foregoing opinion. 



c. p. of 



Lancaster County 



Kraft V. Landis. 



Domestic Attachment — Contract of Minor 
— When infancy a bar to action. 

When a minor contracts for eoods, the same not beinf^ 
necessaries, and afterwards a domestic attachment is is- 
sued for the goods, and the minor, through his guardian, 
ad litem, pleads his infancy : Hbld. that the attachment, 
tor that reason, must be dissolved. 

When the attachment against the defendant cannot be 
sustained the proceedings against the garnishee must end 

Domestic attachment; issued July 7 , 1 883 

August 19, 1883, aflSdavit presented and 
rule granted to show cause why the at- 
tachment should not be dissolved, &c. 

October i, 1883. Livingston, P. J. — 
John A. Kraft, by aflBdavit filed, sets forth 
that George G. Landis, the defendant, is 
justly indebted to him in the sum of $180 
for divers cigars, goods, wares and 
merchandize, sold and delivered by him 
to said Landis, and at his request, on May 
30, 1883 ; that said sum is due and paya- 
ble ; that defendant lives at the house of 
his father, Jacob R. Landis, in Warwick 
township, Lancaster county, Pa. 

That on or about July 3, 1883, ^^ ab- 
sconded or departed from his usual place 
of abode with intent to defraud his credi- 
tors, as said Kraft believes; that he has left 
in this county a clear freehold estate suflB- 
cient to pay his debts ; and that he has j 
left at least eight cases of cigars with the | 
aforesaid Jacob R. Landis, who shall be | 
summoned as garnishee, etc. 

Upon this affidavit a writ of domestic \ 
attachment was issued and delivered to 
the sheriff of Lancaster county. 

To this wTit the sheriff' returns, that by I 
virtue thereof , he has attached **six cases 
of segars," which have been appraised as 
of value of $540, goods alleged to belong I 
to the defendant, in the hands and posses- 
sion of Jacob R. Landis and summoned | 
him as garnishee by reading and copy, 1 
July 7, 1883. j 

On August 17, 1883, defendant filed an I 
affidavit, denying all the material allega- | 



tions in plaintiff^s affidavit, and alleging 
that he is a minor, and under the age of 
twenty-one years, asking that the attach- 
ment may be dissolved. 

He also presented a petition asking the 
appointment of a guardian ad litem to ap- 
pear for him. in said suit ; whereupon the 
Court appointed John F. Ruth, as guard- 
ian ad litem, and John F. Ruth, as such 
guardian, has presented his petition and 
asks that the domestic attachment may be 
dissolved for the reason that the defendant, 
George G. Landis, is a minor, and the at- 
tachment cannot be maintained against 
him. 

A number of other parties have under 
and by virtue of the Act of assembly, in 
such case provided, had their names sug- 
gested on the record, as parties plaintiff, 
and are now plain ti& in the action. It is 
admitted by the plain tifis that George C. 
Landis, the defendant, is a minor, and un- 
der the age of twenty-one years. 

It is admitted on the part of defendant 
that the goods levied on by the sheriff, by 
virtue of the writ, are not claimed as the 
property of George G. Landis, but are 
claimed by Jacob R. Landis, who has 
been summoned as garnishee, to be his 
own property. 

In answer to the rule plaintiff^s counsel 
has filed several reasons why the attach- 
ment should not be dissolved, to wit : 

1 . Because the defendant appears only 
by attorney and pleads his infancy. 

2. Because the defendant don't claim 
any interest in the property as against his 
father, the garnishee. 

3. Because the father and garnishee is 
made a party to these proceedings by the 
4th Section of the Act of Assembly of the 
Commonwealth of Pennsylvania, of June 
13, 1836* and has made himself a party in 
interest by claiming the property as his 
own by reason of some arrangement with 
the son. The equitable power of the 
Court is ample under the 37th Section of 
the Act above cited, to order this case to 
proceed to test this father's right to this 
property against these plaintiffs, from 
whom his son obtained it, and against 
whom said son pleads his minority to pro- 
tect the father's title to the same. 

4. Because this garnishee has failed to 
appear in Court on the day mentioned in 
this writ, as he was bound to do in obe- 
dience to the summons of this Court, and 
the 4th Section of the Act of i836^herein- 
before cited. ^^^^^^ ^^ GoOglc 
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5. Because the defendant is not now 
denying the allegations upon which this 
writ was issued as the reason for dissolv- 
ing it. 

The matters complained of by plaintiff, 
originated in a contract between him and 
George G. Landis, and the same is true 
with reference to those who have asked 
to become parties plaintiff here. George 
G. Landis, the defendant, contracted with 
them, purchased from them quantities of 
tobacco, cases of tobacco, amounting in all 
to about $695, which were by them deliv- 
ered to him, and for which he refuses to 
pay them. 

There is no allegation or pretence that 
any of the goods furnished came within 
what the law designates,' and regards as 
necessaries for a minor, and for which he 
may properly contract and be bound to 
pay nolens volens. 

These appear to be contracts of that 
class which the law declares an infant in- 
competent to make, and, if he make them 
may avoid them by reason of his minority. 
They are cases in which , if actions of as- 
sumpsit were brought against him, his 
plea of infancy would be a complete bar to 
a recovery if the fact of infancy were es- 
tablished. In these cases it is admitted. It 
is not alleged that in any case he fraudu- 
lently represented himself of full age, and 
thus induced the parties or any of them 
to contract with him, or if he had done 
so the fact would not, at law, constitute a 
good replication to a plea of infancy, nor 
be suflficient as the basis of a replication 
on equitable grounds, though it would, 
perhaps, entitle the plaintiff to relief, if 
made the subject of a bill in equity. 

The law considers an infant as devoid 
of suflBcient discretion to carry on a trade, 
and therefore, not liable on a purchase of 
goods supplied to him for his trade or 
business. Therefore, the contracts of an 
infant at common law cannot be enforced, 
except for necessaries. He has no power 
to bind himself to pay money borrowed 
by him to make repairs on his estate (i 
Grant 53) and whenever the substantive 
ground of an action against an infant is 
contract, (except for necessaries) the plain- 
tiff cannot recover. (6 Watts 9.) In an 
action in a judgment confessed before a 
justice, the defendant may interpose the 
defence of infancy at the time such judg- 
ment was obtained (7 W. & S. 170), and 
a judgment entered on a warrant of at- 
torney given by an infant, will be opened 
by the Courts to let in the defence of in- 



fancy, (i Luz. Leg. Reg. 332), and where 
entered on a joint * 'judgment note," exe- 
cuted by a minor and an adult, the judg- 
ment will be stricken off as to the minor. 

This being the case and the first reason 
assigned having been removed by the ap- 
pearance in the case of the guardian ad 
litem, there appears to be no valid reason 
why the plea of infancy should not be as 
valid and effectual in this mode of pro- 
ceeding, as in an ordinary action of as- 
sumpsit brought against the infant to re- 
cover the price and value of the goods 
sold and delivered to him ; wherein as 
we have seen, it would be a good defence 
and prevent recovery — and although this 
is said to be, and doubtless is a hard case, 
the hardship of special cases must not be 
permitted to run away with the law. It 
would be an exceedingly dangerous ex- 
pedient to fritter away a principal in or- 
der to sustain an exceptional case. As 
the case has been presented we feel bound 
to make the rule absolute and dissolve the 
attachment. 

Having arrived at the conclusion that 
the attachment cannot besustained against 
this minorr the proceedings as against the 
garnishee, must also fall, there being no 
defendant, there can be no garnishee. The 
garnishee is only made a parly by reason 
of his being a custodian or supposed cus- 
dian of property belonging or alleged to 
belong to the defendant in an attachment, 
when there is a legal defendant. He is 
not a voluntary party to the proceedings 
in any case ; he is summoned at the in- 
stance and upon the suggestion of the 
party who issues the writ . The garnishee 
does not come in and ask that this attach- 
ment be dissolved a^ against the defend- 
ant or the garnishee. He does not at- 
tempt to make himself a party, or in any 
manner interfere with the proceedings, as 
the parties did in Lawrence's Appeal, and 
kindred cases cited. The reasons filed 
which refer wholly to the garnishee can- 
not be sustained. The attachment is 
therefore dissolved, this being done, it 
only remains for the Court to dispose of 
the question of costs, and as the whole 
proceedings, as they have been presented, 
show a course of conduct on the part of 
the defendant, wholly unjustifiable, and 
highly reprehensible, we have no hesita- 
tion in .saying that he should pay the costs, 
of this attachment proceeding ; and. we 
do now order and direct, that the defendant 
do pay the costs of said proceeding when 
properly ^^^.^^..^^^QoO^X^^ 
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SUFBEME COTTBT. 

Susan Leidig v. The New Era Life Association 
of 1876, of Philadelphia, Pa. 

la the certificate of life insurance in suit, the company 
covenanted and a^eed in consideration of certain pay- 
ments and asaessments. '*at the expiration of sixty days 
after proof of the death of Jacob W. Leidig, to pay or cause 
to be paid unto Susan I«eiaig his wife, or their heirs and 
legal representatives, the sum of three (I3.00) dollars for 
every $1,000 maxium sum of benefit actually in force in 
this association upon the decease of the said Jacob W. Lei- 
dig, and upon which the mortuary assessments are paid; 
provided tne amount so paid shall not exceed the maxium 
sum of three thousand dollars." Held, by the Court be- 
low, and affirmed by the Supreme Court that the burden of 
proof was not upon the plaintiff, but upon the defendant, 
to show, that there were '*|i,ooo maximum sums of bene- 
fits actually In force in the defendant company upon the 
deceane of the insured, and upon which mortuary assess- 
ments are paid.'* 

It was for the jury to determine whether the applicant 
had "read or heard read all the answers in the applica- 
tion." 

Error to the Court of Common Pleas of 
York County, No. 51, June T., 1880. 

The main facts in this case are devel- 
oped by Judge Gibson in the following 
charge to the jury : 

This is an action of covenant brought 
by Susan Leidig against The New Era 
Life Association, of Philadelphia, to re- 
cover the amount payable on the death of 
her husband, Jacob W. Leidig. A certi- 
ficate of membership in the said associa- 
tion, issued under seal of the corporation 
to Jacob W. Leidig, on the third day of 
June, 1879. This certificate recites the 
payment of thirty dollars, and a covenant 
to pay annually the sum of nine dollars 
each year, and the mortuary assessments 
required. In consideration whereof the 
New Era Life Association covenants to 
pay, at the expiration of sixty days after 
reasonable and satisfactory proof of the 
death of Jacob W. Leidig, to pay to Susan 
Leidig, his wife, three dollars for every 
thousand dollars maximum sum of benefit 
actually in force upon the decease of the 
said Jacob W. Leidig, and upon which 
the mortuary assessments are paid ; pro- 
vided, the assessment so paid shall not 
exceed the maximum sum of three thous- 
and dollars. Then follow the conditions 



which shall release the association from 
liability ; as, that : Any misstatement or 
concealment of any fact touching the 
health, occupation, or material to the ques- 
tion of longevity of the applicant, the cer- 
tificate thereupon shall become void. 

The only assessment called for during 
the life of Jacob W. Leidig was paid, as is 
shown by receipt dated December 18, 
1879, for $7.74. Mr. Leidig died on the 
7th of February, 1880. The preliminary 
proof of notice to the association of this 
fact, and also the sufficiency of it, was for 
the Court, as to whether it was reasonable 
and satisfactory according to the terms of 
the certificate. The papers in relation to 
this matter are in evidence, and furnished 
to the insured. On the state of these 
facts, and on a failure to pay, at the ex- 
piration of sixty dajrs, the plaintiff asks 
to recover the assessment payable. 

These are certain general facts in proof 
that should be stated before we come to 
the consideration of those facts more es- 
pecially in issue under the pleadings in 
this case. 

At and about the time this insurance 
was effected, a large number of applica- 
tions were made to other companies, and 
policies or certificates of membership is- 
sued, some before and some after this one, 
on the life of Jacob W. Leidig, in some of 
which the plaintiff and beneficiary, and in 
some their son, and in one a daughter. 
The names of the several companies, 
I eighteen, I believe in number, have been 
j detailed before you ; and the state- 
j ments in the several applications, med- 
! ical certificates and death proofe, have 
I been read to you and commented upon. 
The amount of insurance effected being 
I $52,000. 

I As ahready stated, Mr. Leidig died on 
the 7th of February, 1880 — within the 
! year after those assessments were effect- 
I ed. In the month of March, 1880, the 
I body of Jacob W. Leidig was exhumed 
I and an autopsy was held. That is, the 
I body was taken from t^e. .grp^^^^d par- 
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tially dissected, for the purpose of ascer- 
taining the cause, nature and locality of 
the disease of which he died. There 
were a number of the physicians of York 
present at the examination of the remains. 
One of the physicians made the dissec- 
tion. The heart, the lungs, the stomach 
and viscera, the liver, the brain were ta- 
ken out and portions put in jars and seal- 
ed up — some portions in a bucket were 
taken to the almshouse for further exam- 
ination . The jars were taken to Philadel- 
phia, and then given to two analytical 
chemists. These chemists analyzed por- 
tions of the stomach, kidney, liver, spleen, 
and the* intestines, and found mercury in 
all those parts; which in the metallic 
form has been produced before you. At 
the post mortem, in York, the .lungs were 
found, so &r as examined, in a healthy 
condition ; the liver was found to be 
diseased and enlarged, and in the condi- 
tion described to you by the medical ex- 
perts. There was some diflference of 
opinion among the ph3'sicians as to the 
condition of the heart, but some of them 
have testified that the left ventricle was 
dilated and the walls unnaturally thin. 

Immediately after the death the under- 
taker had injected the body of Jacob W. 
Leidig, through the mouth and nostrils, 
with an embalming fluid, known as the 
American Segester Fluid. Another bot- 
tle, labelled the ** American Segester 
Fluid," obtained since, was given for 
analysis, pending this trial, to a chemist, 
who found among its ingredients mer- 
cury. 

The defendant resists the payment of 
the claim on several grounds. The certi- 
ficate of membership was taken subject to 
covenants contained in the application for 
membership, covenanting that the an- 
swers were true, that any mis-statement 
or concealment of any facts touching the 
health of the applicant, or material to the 
questions of longevity, or rendering the 
risk more hazardous, should cause the cer- 
tificate of membexship to become null and 



void, and thereupon the said association 
should be absolutely released firom any 
liability. 

The first, in answer to the questions 
whether he had ever been addicted to the 
use of opium, alcoholic or other stimu- 
lants, the applicant, said, never except 
smoke cigars ; and are your habits regular 
and temperate now, said always, which 
defendants says are mis-statements and 
untrue. 

2nd. — ^That in answer to the question 
whether he had ever been rejected in an 
application for life insurance, the appli- 
cant said no, which defendant says was a 
mis-statement and untrue. 

3rd. — That in answer to the question 
are you now insured — the amount, and in 
what companies, the applicant said yes, 
$4,000 — U.B.$3,ooo,Home$i ,000, which 
defendant says was a mis-statement and 
untrue. 

The defendant called several witnesses, 
to prove that the insured was addicted to 
drink, from Cumberland county, where 
he formerly resided, and in York, some of 
whom testified to having seen him drink 
frequently, and others to an appearance 
of lethargy, from which the use of intox- 
icating drink might be inferred, and also 
that at post mortem examination his liver 
was aflfected in a way to indicate excessive 
use of the same. The plaintiff also called 
several witnesses to prove from their 
knowledge and observation of the insured, 
that they had never seen him take a drink 
and never saw him under the influence of 
liquor, and from that which it might be 
inferred that his lethargy at times was 
caused by his being called up at night, 
and that his death was caused by hemor- 
rhages and not excessive drink. This is 
a fact for you to determine, and it has 
been commented upon by counsel, and if 
you find that there is evidence that be 
was addicted to the use of alcoholic stimn* 
lants, and that he was not regular and 
temperate, within the meaning of the 
question in the application, that he made 
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mis-statements and untrue answers, then 
the certificate of membership would be 
null and void, and the company would be 
released from liability. If on the other 
hand you find that he was not addicted to 
drink, and was regular and temperate in 
hishabits, without the meaning of the ques- 
tion in the application, then this will not 
interfere with the plaintiflF*s claim, if 
otherwise entitled to recover. Addicted 
to the use of alcoholic drinks means devot- 
to to drink by customary practice, habit- 
ually practicing drinking, giving up to in- 
temperance, and within the meaning of 
the certificate, so as to be material to the 
health and longevity of the insured. 

Whether or not the insured made false 
representations in his answers as to the 
amount of insurance on his life is also a 
question offact for you to determine. This 
application was made on the 31st of May, 
1879, and at that time application had 
been made to several insurance companies. 
The testimony on behalf of the plaintiff 
shows that the agent of the company, 
with another man, called upon Mr. Lei- 
dig and solicited this insurance. And it 
was testified that the agent asked him 
how much insurance has Mrs. Leidig on 
your life? To which he replied $4,000; 
$3,000 in the U. B. and $1,000 in the 
Home, as stated in the answer. That the 
certificate of other companies had not 
reached Mr. Leidig, as yet. It was fur- 
ther testified that the full application was 
not read to him, only that part as to his 
habits and health. The defendant shows 
applications to the amount of $17,000, 
and upwards, at the time of the applica- 
tion in this case, and that there was in- 
surance for $6,000 in the U. B. Mutual on 
his life. If you find the answer as to the 
amount of the insurance was untrue, and 
that he was not deceived by the represen- 
tatives of the agents who called upon him 
to solicit and effect this insurance, or 
blinded or mislead by them in any way, 
or the applications filled up in their own 
manner one of whom knew and secured 



their prior applications to other insurance 
companies, then the certificate of member- 
ship would be void and the company re- 
leased from liability. If the contrary, 
then the plaintifi^s claim is not avoided, 
if otherwise entitled to recover. 

Another ground of the defence is, that 
an untrue answer was made in the appli- 
cation, namely, whether he had ever been 
rejected in an application for life insur- 
ance , to which the applicant said no . And 
it is averred that he had been rejected by 
the York County Mutual Aid Associa- 
tion at the time. The proof is that the 
application was made to the York County * 
Mutual on the 13th of May, 1879. That 
it was received and approved May 23, 
1879. But the clerk could not tell when 
the application was not approved. That 
a policy issued May 31, 1879, which was 
retained in the office. It appears it was 
subsequently refused. Whether or not, 
firom there circumstances it was refused 
before this application is a question of 
fiatct. The plaintiff also produced testi- 
mony by the agent who solicited the in- 
surance, who said that, having applied for 
a larger insurance, he refused to take one 
for $1 ,000. Whether or not this was a 
refusal, or whether or not, if a refusal it 
was before this application, is for you to 
determine. And if you find it was a prior 
refusal, and the statement in answer was 
untrue, the policy would be void, but if 
not a refusal, the plaintiff can recover, if 
otherwise entitled to recover. 

Another ground of defence is, that in 
answer to the question in the application 
— how long since you consulted and em- 
ployed a physician — name and residence 
— for what? the applicant said, Never; 
have taken medicine for colds, but never 
had any serious illness. The testimony 
with regard to the truth or falsity of this 
statement is very slight. An application 
to the State Mutual of Ohio contains a 
statement of an attack of rheumatism. 
But the agent who took that insurance 
said that Mr. Leidig ^ey^^ ^that ap-> 
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plication. And Mrs. Leidig said she 
didn't know when he was attended by a 
physician , that he had a sunstroke in June, 
1879, but did not know whether the doc- 
tor was called or stepped in, and that he 
was not attended by any physician prior 
to the attendance of Doctor De Burkharte, 
which was on November 6, 1879. The 
insured said to Mr. Stock that he had a 
sunstroke in the summer of 1879, between 
the latter part of May and the latter part 
of June, 1879. But it is a question of fact 
for you to determine whether there was, 
or was not, an untrue answer to this ques-' 
tion, and if not true, the policy is void, and 
the plaintiff cannot recover ; if not un- 
true, the plaintiff can recover, if other- 
wise entitled to recover. 

The last ground of defence is, that the 
plaintiff, Mrs. Leidig, and her husband, 
Jacob W. Leidig, and their son, Albert J. 
Leidig, and others, entered into a conspi- 
racy to cheat and defraud the defendant 
and other insurance companies, by means 
of false answers as already stated, and 
effected a membership in the New Era 
Life Association, the defendant, for their 
mutual benefit and advantage, and to di- 
vide, the amount of insurance . That they 
caused the insured to make false answers, 
and conspired together to encourage him 
in habits of intemperance, for the pur- 
pose of shortening his life, and causing 
his death before the expiration of his ex- 
pectancy, and that intemperate habits was 
the cause of his death. That the con- 
spiracy went further, and that his death 
was caused by administering poison to 
him in his last illness. 

A conspiracy is an agreement between 
two or more persons to cheat and defraud 
another. There is no char^ against the 
plaintiff in this case outside of the alleged 
conspiracy. It is not charged that the 
plaintiff alone procured the insurances, or 
this one, or impaired her husband's long- 
evity, or administered poison with her 
own hands. But there was a concert of 
action, by her with her son and husband, 



and with others for the purpose. In sap- 
port of such conspiracy, they show the 
very large amount of insurance taken, and 
produce testimony to show that Mr. Lei- 
dig was embarrassed and poor, and to 
show ill treatment of Mr. Leidig by his 
family, by two or three servants, with a 
declaration of A. J. Leidig, the son, in the 
presence of his mother, that if Mr. Leidig 
cpuld not recover, he would find a way 
to put him out ; an altercation, a struggle 
at the hotel between Albert and his fe- 
ther. That on one occasion Mr. Leidig's 
voice was heard in a high tone, followed 
by the falling of a body ; and that the 
post mortem examination indicated dis- 
eases of the liver from intemperance, and 
that the presence of mercury in the 
portions of the remains analyzed in Phila- 
delphia, indicate that corrosive sublimate, 
or a preparation of mercury in some irri- 
tant form had been administered just pre- 
vious to his decease. And other circum- 
stances in the case, commented upon by 
counsel, and which you will remember. 

The plaintiff on her part has produced 
testimony to show that she and her hus- 
band had money, made and inherited, and 
to show kind and attentive treatment on 
the part of the family toward Mr. Leidig, 
and careful attention to his wants during 
his last illness. That he had frequent visi- 
tors, that gentlemen set up with him at 
night, the plaintiff being much in the 
room, and watchful of his wants and diet, 
and plaintiff denies the words spoken by 
A.J. Leidig. That Mr. Leidig had hem- 
orrhages (which plaintiff says was brought 
on by excessive lifting,) which commenc- 
ed in November, 1879, and continued at 
intervals to the time of his death. That 
the attending physician and other physi- 
cians pronounce the cause of his death to 
be hemorrhages, and that the indications 
of the post mortem showed a condition of 
the vital organs which could have produced 
congestion of the lungs resulting in hem- 
orrhage, and that the corrosive sublimate 
or presence of mercury/in the system, is 
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accounted for by the injection of an em- 
balming fluid, through the mouth and 
nostrils of the corpse, by the undertaker 
for the purpose of preserving the body, 
and that the embalming fluid contained 
corrosive sublimate. 

It is necessary in order to prove a con- 
spiracy to show some concert of action 
between the persons charged with the 
conspiracy. In order, therefore, to find 
the plaintiff to be a conspirator, you must 
find from the facts and circumstances of 
the case, that she agreed in some way 
with the other persons named to defraud 
this company, and that she agreed with 
the others to obtain all of these insumnces 
fraudulently . The conspiracy alleged has 
a double aspect. First, that Mrs. Leidig, 
plaintiff, and her son and her husband 
conspired together to obtain all of these 
insurances, not for the bona fide intention 
of insuring her husband's life, orpaking 
an investment of any money she had, but 
that they expected to realize the large 
amount of money insured by false state- 
ments in the several applications. The 
testimony of the insurance agents show 
how they themselves secured these several 
risks. Mr. Hotter, for instance, several, 
and Mr. Stock several, and Mr. Eneas 
Smith this one. You have had detailed 
to you conversations between them and 
Mr. and Mrs. Leidig. How persuasions 
were used and arguments pro and con as 
to the feasibility of effecting the insur- 
ances. A life insurance policy does not 
strike the ordinary mind as a means of 
investment, depending upon the expect- 
ancy of the life of the insured. When a 
man takes out a policy of insurance on his 
life or that of another, it is because of the 
uncertainty of life. It is because the per- 
son insured may die within the expect- 
ancy, in five years, in two years, in one 
year, in one month, the next day. The 



advantage to persons not wealthy is, that 
when the husband or father dies, by any 
sickness or casualty unforseen, his family 
may not be left destitute. These assess- 
ment companies do not differ in this re- 
pect from the old line companies. Such 
companies form a membership on the 
basis that if one dies all the others must 
contribute a certain proportion or fixed 
sum, and as there is no liquidated capital 
from which to pay losses, they depend 
upon the payment of assessments to meet 
the claims against them . This considera- 
tion may sarve to explain how, in one 
point of view, that is, in case of a party 
living out his expectancy, a calculation of 
the money he has to pay may be prudent, 
but the main object of insurance is the 
realizing the amount of the policy in case 
of death before that period, and in that 
way it may be a good investment. 

The second aspect of the conspiracy 
charged is, that the parties concerned 
originally included Mr. Leidig himself as 
one of them. But when we come to that 
part of the conspiracy which contemplates 
the impairing of the longevity, the hasten- 
ing of the death of the insured, by an en- 
couragement of intemperate habits, and 
finally, by the ending of the life of the 
insured by foul means, then Mr. Leidig 
cannot be presumed to be a participant in 
the means to hasten his own death. The 
concert of action, the agreement must be 
proved to exist between the plaintiff and 
her son, conceived and concerted after 
the insurances were effected, unless a 
deep plot of that character existed from 
the beginning to make Mr. Leidig a victim. 

The credibility of the witnesses on either 
side is for you to determine, and you will 
take the whole of this evidence, and find 
whether or not such a conspiracy is prov- 
ed by the defendant, with the fatal results 
charged by them, or whether the insur- 
ances were originally bona fide taken, and 
Mr. Leidig died by one of these extraordi- 
nary ills that flesh is heir to, whether from 
physical predisposition, ^ti^^pduced b^^J^ 
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by over exertion or otherwise, and known 
as congestion and hemorrhage. 

If you should find that there was such 
a conspiracy, the plain tiflf cannot recover. 
But if you find that there was no such 
conspiracy, and that the insured did not 
make untrue answers in his application, 
if untrue, that he was misled by the 
agents who solicited or secured the in- 
surances, the plaintiff can recover in this 
action the amount of the maximum sum 
named in the certificate of membership, 
namely, the sum of three thousand dollars, 
with the interest from the time of payment. 

I have endeavored to assist you in your 
deliberations, as far as I could, by group- 
ing together the testimony pertinent to 
the issues you are to determine as to the 
facts in this case, but I can express no 
opinion as to the facts. 

On the 3d of February, 1882, the jury 
rendered a verdict in favor of the plaintiff 
for $3333.00 with costs. On a writ of 
error, the defendant filed forty- three as- 
signments of error. The 34th to 37th as- 
signments of error involving the construc- 
tion of the policy were as follows : 

34. In refusing to aflBrm defendant *s 
third point : 

(3 . ) To entitle the plaintiff to recover 
in this action it was necessary for her to 
show (i) that the defendants were satis- 
fied with the proofs of death forwarded 
and that she had a bona fide claim ; (2) 
the number of $1,000 maximum sum of 
benefit actually in force in this association 
(the defendant Co.) upon the decease of 
the said Jacob W. Leidig ; and (3) that 
assessments had been paid to said asso- 
ciation, (defendant Co.) and the amount 
thereof on account of said claim — as the 
proof failed on all these points, the plain- 
tiff cannot recover and your verdict must 
be for the defendants. 

(We cannot affirm this point.) 

35. In refusing to affirm defendant's 
4th point and instructing the jury that the 
clause referred to was an exception in 
favor of defendant. 



(4.) The plaintiff can only recover the 
sum of three dollJirs for ever}- $1 ,000 max- 
imum sum of benefit actually in force in 
this association upon the decease of said 
Jacob W. Leidig, and upon which assess- 
j ments were paid, and as there is no evi- 
I dence in the case of the number of such 
$1 ,000 benefits or insurance in force, nor 
that any assessments were paid, your ver- 
dict must be for the defendants. 

(We cannot affirm this point. The 
clause in the certificate of membership re- 
ferred to is an exception in favor of de- 
fendant, which has not been shown in 
this case.) 

36. In refusing to affirm the defend- 
ant's fifth point : 

(5) There being no proof that there 
were any "$1000 maximum sums of be- 
nefits actually in force in said (this asso- 
ciation) defendant company upon the de 
cease of the said Jacob W. Leidig, and 
upon which mortuary assessments were 
paid, ' ' the plaintiff is not entitled to dam- 
ages or to a verdict, and you must there- 
fore find for the defendants. 

(We cannot affirm this point for reasons 
given in last point.) 

[Having affirmed defendant's sixth 
point : 

(6.) The defendants have pleaded and 
given in evidence the application for mem- 
bership made by Jacob W. Leidig, upon 
which the certificate of membership de- 
clared upon was issued ; among other 
things contained therein are the following 
questions and answers: "24. Does the 
applicant understand that he is responsi- 
ble for all answers in this application, in- 
cluding medical examination ?" Answer: 
'*Yes." *'Did he read or hear read all 
the questions and answers before sign- 
ing?" Answer: "Yes." 

There is also contained in said applica- 
tion the following: **It is hereby cove- 
nanted and agreed that the above answers 
are true ; that a misstatement or conceal- 
ment of any fact touching the habits of 
the applicant or materi^^o^^i^uestion 
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of longevity, or rendering the risk more 
hazardous * * * that then, and in 
every other event the certificate of mem- 
bership shall become null and void, and 
the association [defendant company] shall 
be absolutely released from any and every 
liability resulting from said certificate of 
membership, contract and application." 
The effect of which is, that if the said 
Jacob W. Leidig made or gave any un- 
true answers the certificate of membership 
is null and void, and your verdict must be 
for the defendants. 

[This point is correct.] 

37. In refusing to affirm defendant's 
seventh point, and in instructing the jury 
that it was for them to determine whether 
the applicant had **read or heard read all 
the answers in the application : * * 

(7.) The evidence introduced for that 
purpose by the plaintiff failed to show 
that the applicant did not read or hear 
read all the questions and answers con- 
tained in the application ; therefore he 
and the plaintiff are bound by the an- 
swer therein made and contained. 

(The question raised on this point as to 
whether the plaintiff did or did not read 
or hear read all the questions and an- 
swers contained in the application is for 
the jury to determine, and therefore we 
cannot affirm this point. 

Cochran & Hay, and W. Henry Smith 
for Plaintiff in Error cited no authorities 
on the above assignment of error. 

E. W. Spangler, W, C. Chapman and 
Ho7i. F. Carroll Brewster for Defendant 
in Error. 

When a fact is peculiarly within the 
knowledge of a party , the burden is on 
him to prove such fact, whether the pro- 
position be negative or affirmative ; Whar- 
ton on Evidence, 367, 368 ; 13 La. Rep. 
397; 30 111. 347; 6T. R. 57; 6 Gray 192; 
17 P. F. Smith 370. 

The law will not force a man to show 
a thing which by intendment of law lies 
not within his knowldge : Best on Evi- 
dence 274, 504 and 506 ; 16 A. & E. 125 ; 
3 B. & B. 302. 



Per Curiam — We have examined the 
voluminous evidence and considered the 
forty-three specifications of error assigned; 
but we find no error sufficient to require 
a reversal of this judgment. We will not 
refer to them seriatum. In view of the 
nature and character of the defence set up 
and the numerous questions raised, the 
case was well tried. No just complaint 
can be made to the rulings relating to the 
evidence, nor as a whole to the manner in 
which the case was submitted to the jury. 
Substantial justice appears to have been, 
reached by the verdict. Judgment af- 
firmed. 



COMMON FLEAS. 



C p. of 



Franklin County 



Lake's Estate. 



A d««ise to two sons of all testator's real estate, after 
the decease of the widow, "by paying" the pecuniary 
legacies, has the effect of charging these legacies upon 
the real estate devised. 

Such a lien is not discharged by a sheriff's sale. 

Exceptions to the report of John C. 
Sife, Auditor distributing proceeds of 
Sheriflf's sale of the real estate of James 
L. Lake. 

The facts appear in the Court's opinion . 

Geo, A. Smith for exceptions. 

/. Nelson Sifes and John A, Robinson 
for report. 

October 22, 1883. McClean, P. J. 
It is shown by the auditor's notes that 
Hon. Geo. A. Smith appeared at the 
audit for Messrs. Lodge and Nelson, the 
purchaser's at the SheriflF's sale and also 
for the legatees. The auditors find as a 
fact ' *that when Jacob J . Mellott purchas- 
ed the * Brick House property,' it was 
agreed that he should pay the legacies. ' ' 

I am somewhat at a disadvantage in not 
having an oral argument upon the excep- 
tions, but I must understand of course 
that the agreement referred to was be- 
tween Joseph B. Mellott and Jacob J. 
Mellott and that the legatees whose lega- 
cies have not been paid were not parties 
to such agreement. ^^^^^^ ^^ GoOglc 
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I am of the opinion that the auditor's 
conclusions of law are correct, both that 
the testator intended the legacies to be a 
charge of the land devised ; and that the 
testamentary lien was not discharged by 
the sheriffs sale. 

The testator gives to his widow after 
all his legal debts are paid, all his real and 
personal estate during her widowhood. 
He devises to his two sons Joseph B. and 
Elias Mellott, after his widow's decease, 
all his real estate by paying the pecuniary 
legacies at his widow's decease. The two 
sons were to have the land by paying 
these pecuniary legacies, the words **by 
paying" being the very same that are 
found in the case of Drake v. Brown, i8 
P. F. Smith 223, and in which the lega- 
cies were held to be evidently intended by 
the testator to be charged upon the land 
devised . While to make legacies a charge 
on land it must be found that such was 
the testator's intention, still it is not neces- 
sary that its ascertainment should rest 
on direct expression, it is enough if 
the intention appears by natural and ob- 
vious implication from the provisions of 
the will : Gilbert's Appeal, 4 Norris 347. 
The legacies unpaid must be maintained 
as a fixed lien on the land. The purchas- 
ers had constructive notice of the charge 
and they were bound to know that it was 
a lien of such indeterminate value that it 
would not be divested by the sheriff's 
sale. They will have to pay it therefore, 
when it becomes due. Dewart's Appeal, 
7 Wr. 325. Its value is incapable of be- 
ing definitely ascertained, and it was 
created to run with the land. Cowden's 
Estate, I Penn. St. 267 ; Heist v. Baker, 
40 Ibid 9 ; Heister v. Green, 48 Ibid 102 ; 
Helfrich V. Weaver, 61 Ibid 390. 

The devisees Joseph B. and Elias hav- 
ing accepted the devise, they may have 
become subject to a personal liability to 
pay the legacies, which may be enforced 
against them in an action of debt institut- 
ed by the legatees or by the purchasers 
when subrogated to the rights of the lega- 



tees by payment of the legacies : Etter & 
Snyder v. Greenawalt, 2 Outerbridge422. 
How far such liability may be varied by 
the undertaking of Jacob J. Mellott to pay 
the legacies out of the ** Brick House 
property" sold to him by Joseph B. Mel- 
lott is also a question not before the court 
I and does not appear to have been raised 
before the auditor. Whether Jacob J. 
Mellott's grantee Jacob W. Mellott re- 
ceived a conveyance of general warranty 
I cannot now see, not having the record 
at hand. 

And now, to wit : October 22, 1883, it 
is ordered and decreed that the excep- 
tions be dismissed and the auditor's re- 
port confirmed without prejudice how- 
ever to any rights which the purchasers 
may have to resort to the devisees upon 
the personal liability of the latter, or to 
any remedy which the purchaser may be 
entitled to upon any undertaking of Jacob 
J. Mellott or his grantee Jacob W. Mellott. 



Landlord and Tenant — Covenant to pay 
Gas — Distress — The lessee covenanted 
to pay rent $1500 per annum, and also 
**the gas bills at the rate of three dollars 
per 1 ,000 feet during her occupancy of the 
premises . ' * Heldy that the landlord could 
include the amount due for the gas in his 
distraint. — Femwood Masonic Hall As- 
sociation et at. V, Jones and Wife. — 14 
Pittsburgh Legal Journal 86. 



Lunacy — Opening Judgment, — An in- 
quisition finding a person a lunatic is 
prima Jade evidence of incompetency to 
make a contract at any time covered by 
the finding, and in the absence of evi- 
dence to over come the presumption, or to 
show that it would be unconscionable to 
do so, a judgment confessed by him dur- 
ing the period will be opened. — Gresh v, 
Tamany^ 12 Luzume Legal Register 291. 
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Gilbert v. Moose's Administrators. 

Life Insurance — Wager Policy. 

A policy of life insurance was issued to J., a son of the 
assured's daughter-in-law. J. assigned it to G., who paid 
the assessments, &c., and upon the death of the assured 
received the amount of the policy. Suit was brought by 
the administrators of the assured to recover the amount 
received by G., less assessments and dues paid by him. 
HBX.D. That plaintifiTs were entitled to recover. 

A gambling policy will not be enforced in this state. 

The proceeds of the policy could not go to J. or his as- 
signee, since he had no insurable interest. 

The dictum of Sharswood in Insurance Co. v. Sleau, 2 
Oiaey 189, does not apply^to this case, for that is only ap- 
plicable to a case where the policy is bona fide, and 
founded on an insurable interest. 

Error to the Court of Common Pleas 
of Adams County. 

The facts of the case are found in the 
Court's opinion. 

May 31st, 1883. Gordon, J. Jacob 
Moose in his life time, August 17, 1880, 
made application to the Southern Penn- 
sylvania Relief Association of Hanover, 
York county. Pa., for an insurance on his 
life, and upon this application a Policy or 
Certificate of Membership, as it is called, 
in the sum of two thousand dollars, was 
issued for the benefit of one Peter Jacobs, 
an alleged grand -son of the assured. It 
turns out, however, that Jacobs was in no 
way related to Moose, being but a son of 
a son's wife, hence having no assurable 
interest in the life on which the policy 
was issued. On the 31st of August fol- 
lowing the date of the certificate, Jacobs 
for the consideration of twenty-eight dol- 
lars, assigned to John G. Gilbert, the de- 
fendant, by whom all subsequent assess- 
ments made by the company were paid. 
On the 3rd of April, 1881, Jacob Moose 
died, and the defendant received fi-om the 
company on the policy some three hun- 
derd and fifty -six dollars. It was for this 
stmi of money, or the balance of it, after 
deducting the assessments and other ex- 
pense paid by Gilbert, that this suit was 
brought. The court below after hearing 
the evidence, directed the jury to return a 



verdict for the plaintiff's, and reserved the 
following point *' whether or not, the as- 
signment being made upon the considera- 
tion of the payment of twenty -eight dol- 
lars, the assignee having no interest in 
the life of the assured, and having taken 
the assignment for the purpose of specu- 
lation only, is entitled to retain the money 
received on the policy as against the per- 
sonal representatives of the deceased be- 
yond the amount of the consideration, fees 
and assessments paid to the association.'* 
Afterwards on agreement the Court en- 
tered judgment on the verdict for the 
plaintiffis. We ar^ thus at once brought 
face to face with the question, really the 
only one in the case, can one having no 
interest in the life assured, and for the 
purpose of speculation only, acquire by 
assignment or otherwise, such title to the 
policy as the law will enforce ? 

It was held by this Court as early as 
1803, in the case of Pritchet v. The Insur- 
ance Co. , 3 Yeates 458, that every species 
of gaming contracts of insurance, where- 
in the insured has no interest in the sub- 
ject matter of the policy, or one only 
colorable, is in this Commonwealth, with- 
out sanction of either law or usage ; that 
such contracts are mischievous and danger- 
ous to the interests of trade, commerce 
and society, and are to be reprobated 
rather than encouraged by our Courts. 
The very same view of this subject is 
adopted in Edgwell v. M'Laughlin, 6 
Wharton 176, and it was there said that 
no kind of wager had ever been recover- 
able in the Courts of Pennsylvania. 

So also in the case of Adams v. The In- 
surance Co., I Rawle 97, it was asserted 
that, in this State a gaming policy cannot 
be enforced. We need not stop to con- 
sider at length the principles on which 
these decisions rests for they must be 
obvious to every sound moralist. 

The gambler is as a rule reckless and 
dangerous, and seldom hesitates at the 
means necessary to secure his bet. We 

have within our own knowledge a case 
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in which a wagering P9licy on a life re- 
sulted in murder. 

So far, however, as the policy itself is 
in this case concerned, we must take it as 
valid, nothing to the contrary appears 
from the evidence, and its validity seems 
not to have been questioned in the Court 
below. 

The sole inquiry then is, to whom do 
the proceeds belong? Was the Court 
right in holding that they could not go to 
Jacobs the beneficiary named in the certi- 
ficate, or to the defendant his assignee, 
because of their want of interest in the 
assured life ? If so judgment was pro- 
perly entered for the plaintiffs, for in that 
case the beneficial interest in the risk re- 
mained in Jacob Moose and the represen- 
tatives of his estate. 

We do not overlook the fact that the 
status of Jacobs is the point of this case, for 
if he was the proper and lawful beneficiary 
then, even were Gilbert without right, the 
plaintiffs could not recover, for the pro- 
ceeds of th« policy would belong to 
Jacobs, and on the other hand, if his claim 
was not good he had nothing to assign to 
the defendant. But as a beneficiary 
merely having no interest in the life, it 
seems to us very clear that he could law- 
fully have no interest in the policy. For 
if we admit the contrary ; if we admit that 
one man may insure his life for the bene- 
fit of another, who is neither a relation 
nor a creditor, our whole doctrine con- 
cerning wagering policies goes by the 
board. The very foundation of that doc- 
trine is, that no one shall have a benefi- 
cial interest of any kind in a life policy, 
who is not presumed to be interested in 
the preservation of the life of the insured. 
But in the case supposed the presumption 
is inverted, the beneficiary is directly in- 
terested in the death of the assured. 

However if such a transaction were 
permitted the wager could always be con- 
cealed under the mere form of the policy. 
Nor can we see that did the defendant's 
case depend on an assignment directly 



from Moose to himself how it could be 
bettered in the least. 

The reserved point alleges that Gilbert 
took the assignment for the purpose of 
speculation and of this there can be no 
doubt, for, for what other purpose could 
it have been taken ? 

But speculation in what ? 

The life of Moose and the sooner that 
was determined the better the speculation. 

If there is any difference between this 
and an original wager policy, I confess I 
cannot see it. Under the case put, Gil- 
bert as an assignee undertakes to pay the 
assessments; he pays one, say for exam- 
ple often dollars, and the sole and only 
consideration for that payment is the 
chance that the life may fall in before the 
next assessment, and that for his ten dol- 
lars he may get one hundred or, per- 
chance, one thousand dollars. 

Between this and the bet in the case of 
Phillips V. Ives, i Rawle 458, on the life • 
of Napoleon Bonaparte we can see no 
material difference. Both are wagers, 
and both dependent on the contingency 
of a life. 

No semblance of authority from either 
Pennsylvania or Federal Courts has been 
adduced in support of the position assum- 
ed for the plaintiff in error, except a dic- 
tum of Judge Sharswood, then President 
of the District Court of Philadelphia, in 
the case of the Insurance Co. v. Robert 
Sleau, 2 Ca. 189. Not only is the case 
itself very far from being in point, but 
even the language cited was intended to 
have no application to a case like that in 
controversy. 

The position assumed by the learned 
judge is that where a policy is bona fide 
and founded upon an insurable interest, 
the assignment or gift of it, to a ftiend or 
other person, is no fraud upon the insur- 
ance company by which it was issued. 
This, however, is a position not contro- 
verted in the suit now under considera- 
tion. Therefore admitting this dictum to 
be authority yj j^z ^cff^^^^P^ ^^^ ^^ *^ 
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plication, it is certainly not so in the case 
on hand. 

When we pass from our own Courts to 
those of neighboring States we find such 
difference in the decisions upon this sub- 
ject that as authority, they afford us little 
or no help in the way of a definite conclu- 
sion. In Rhode Island, Clark v. Allen, 
II R. I. 439, it has been held, that the as- 
signment of a life policy to one having 

no interest in the life insured is good. 

• 

On the other hand in New York in the 
case of Ruse v. The Life Insurance Co. , 23 
N. Y. 516, the doctrine appears to be, and 
this independently of the statutes of that 
State avoiding wagering contracts of 
every sort, that a policy obtained by a 
party having no interest in the subject 
matter of insurance is a mere wager and 
void. 

Opposed to this we have the case of the 
Trenton Mutual Life and Fire Insurance 
Co. V. Johnson, 4 Zab. 576, New Jersey, 
where it was determined that it was not 
necessary for the plaintiff, in an action on 
a policy on the life of another, to show 
that he had an interest in such life, and 
this, as it appears, on the ground that 
wagers on indifferent questions are not 
prohibited by the laws of New Jersey. 
But we abstain from further citation of 
these conflicting opinions, since it in- 
volves but useless labor, and turn to the 
Federal decisions, which next to our own, 
are of the most value in our discussion. 
Of these we have two directly in point : 
Commack v. Lewis, 15 Wal. 643, and 
Warnock v. Davis, 14 Ot. 775. In the 
first of these the facts are briefly as fol- 
lows : Lewis insured his life for three 
thousand dollars, and assigned the policy 
to Commack, to whom he owed seventy 
dollars. Commack paid the first years 
premium, and upon the death of the as- 
sured, some seven months afterwards, re- 
ceived from the company the amount due 
on the risk. Of this he paid one thous- 
and dollars to Mrs. Lewis, and kept the 
balance. To recover this money suit was 



brought against Commack by the admin- 
istrators of Lewis, and it was held that 
they could recover the whole amount re- 
ceived by the defendant, less premiums 
by him paid and other offsets. 

In the opinion which was delivered by 
Mr. Justice Miller, it was said that the 
transaction with Commack was a wager, 
that the disproportion between the debt 
and the amount received by him, depriv- 
ed the matter of all pretence of being a 
bona fide effort to secure a debt ; that the 
strength of this proposition was not di- 
minished by the fact that Commack was 
to get but two thousand out of the three 
thousand dollars. Nor was it weakened 
by the ftirther fact that the policy was 
taken out by Lewis and assigned to Com- 
mack. 

In the second case, the facts were the 
decedent had, in his life time agreed with 
the defendants to prooure a policy on his 
life, they to pay the fees and assessments, 
and on his death to be entitled to nine- 
tenths of the insurance. In pursuance 
with this arrangement, a policy was pro- 
cured and assigned to the defendant, 
who, after the death of the assured, re- 
ceived from the insurers nine-tenths of 
the amount due on the policy. 

Here again it was held on suit by the 
administrators of the estate of the assur- 
ed, that they were entitled to recover the 
money received by the defendants of the' 
said policy. 

In the opinion delivered by Mr. Justice 
Field, the case of Commack v. Lewis is 
approved, and cited as sustaining the doc- 
trine that the assigning of a policy to a 
party not having an insurable interest in 
the life, is as objectionable as though the 
policy were taken in the assignee's own 
name. 

These authorities in connection with 
our own, remove all hesitation concerning 
the rectitude of the judgment of the Court 
below. If, however, the question were 
one of first impression, and to be settled 
on the ground of public morality anddJ-^ 
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dicial policy, we could hardly fkil to reach 
the same conclusion. So fraught with 
dishonesty and disaster, and so dangerous 
even to human life, has this life insurance 
gambling become, that its toleration in a 
Court of Justice ought not for a moment 
to be thought of. The judgment is af- 
firmed. 



Haeffer v. New Era Life Insurance Company. 

of papers produced on call, the party calling may ofier 
in evidence such as he choose. He is not bound to ofier 
all, certainly not such as he had not furnished himself, 
and which he had not called for. 

When the court eroneousl^ refuses to allow a party to 
prove an essential part of his case, he is not bound to go 
on and prove the remainder of his case. 

Error to the Court of Common Pleas of 
Adams county. 

D, McConaughy 2inA Wm, C. Chapman ^ 
Esq., for plaintiff in error. 

David Wills, Esq., for the defendant in 
error. 

The action below was covenant by 
Heaffer against the company upon a policy 
on the life of Ida Flickinger for the bene- 
fit of her husband, John H. Flickinger, 
which policy, after certain mesne assign- 
ments, was vested in the plaintiff, with 
the approval of the company. 

At trial the plaintiff offered the policy 
in evidence, proved payment of assess- 
ments, and called on the defendants to 
produce the proofs of death furnished them 
by the plaintiff; in response to the call, 
the defendants produced, in addition to 
the proofs of death, a number of letters 
and papers received by the company from 
the prior holders of the policy and counsel. 

The Court ruled that the papers pro- 
duced by the company should be received 
together and in whole, as bearing upon 
the question of damages claimed by the 
plaintiff. The plaintiff refused to offer all 
the papers, and non-suit was entered. 

Assignment of error : The court erred 
in not allowing the plaintiff to give in 
evidence the death proofs which the plain- 
tiff had furnished to the defendant com- 
pany, and which only he called for and 
offered to give in evidence. 



Opinion by Sharswood, C.J. 

The plaintiff had a clear right to show 
that he had complied with the condition 
of the policy in furnishing proofs of loss. 
Of the papers produced by the defendants 
he had a right to offer all, certainly not 
such as he had not furnished himself. 
The judge committed a manifest error in 
refusing to receive some unless he offered 
all. This was an essential part of the 
plaintiff's cause of action, and it was not 
incumbent upon him — on its being ruled 
out — to go on and prove the remainder of 
his case. It would have been an useless 
consumption of the public time. 

Judgment reverted and venire facias de 
novo awarded. 



Abstracts of Becent Decisions. 



(Cases nol otherwise designated are 
Supreme Court cases.) 



Criminal Law — Conduct of Jury. — The 
use of intoxicating liquors by jurors, while 
engaged in the consideration of a case, 
will not vitiate their verdict, unless it is 
aflBrmatively shown that the party com- 
plaining has been prejudiced by the con- 
duct of the jury. The same rule is to be 
! applied in reference to the action of a 
\ jury in attending a theatre by permission 
I of the court while a trial was pending. 
^ Jones V. The People, (Supreme Court, 
Colorado,) 14 Pittsburg Legal Journal, 
99. 

Will — Construction of — Where, under 
a will, a life estate of realty and personalty 
: is vested, which, on the termination of the 
' life estate is to go to the ** heirs and next 
of kin*' of the life tenant, the words are 
to be used in their technical sense, and 
the husband of the life tenant, not being 
an heir or next of kin to his wife, is ex- 
cluded. Abbey's Estate, (Philadelphia O. 
C.) 40 Legal In^n^ng^cer, 4i6,gle 
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Burkhard v. Traveler's Ins. Co. of Hartford, 
Connecticut. 

Ambiguous words in a policy of insurance will be con- 
strued most favorably to the insured. 

Stepping off the platform of a car through a hole left in 
the floor of a bridge for repairs, is not a ^*voluntary ex- 
posure to unnecessary danger" within the meaning of an 
accident insurance policy, when the train had stopped on 
the bridge on a dark night, and the hole was not visible, 
and the amured had no notice of or reason to apprehena 
such danger. Bxposure to a hidden danger without any 
knowledge of it does not constitute a voluntary exposure 
to it. 

Neither does such an act violate the condition of the 
policy against ** walking or being on the roadbed or bridge 
of any railway." The intent of this language is to exempt 
from responnbility for injuries to the assured from trains 
moving thereof, and not to avoid liabilitv for injuries 
resulting from being on bridges unsafe in themselves. 

Error to Court of Common Pleas No. 2 
of Philadelphia county. 

The action below was debt upon a pol- 
icy or ** ticket" against injury by acci- 
dent. It was tried before a judge without 
a jury. The railroad train in which the 
plaintiff was riding, at midnight on Sep- 
tember 12, 1880, stopped on a bridge over 
the Ohio river, near Louisville. The train 
having come to a stand-still, the plaintiff 
arose from his seat, went to the front plat- 
form, stepped off, and through a hole in 
the floor of the bridge caused by the re- 
moval of some of the planks with a view 
to repairs, and received a fatal injury. 
The policy excepted injuries caused by 
** voluntary exposure to unnecessary dan- 
ger, hazard or perilous adventure," or 
''walking or being on the road-bed or 
bridge of any railway. ' ' 

The Judge below found for the defend- 
ant, on which judgment was accordingly 
entered. 

Assignments of error : 

I . The learned j udge erred in stating his 
legal conclusions, as contained in the fol- 
lowing portions of his opinion filed : * 'The 
defendants would consequently be liable 
•were it not that the policy contains two 
clauses — one, that the insured shall not 
voluntarily expose himself to danger ; the 
other, that he shall not be on a railway 



track or bridge . Both of these conditions 
were in my opinion, broken by Leonard 
Burkhard." 

2 . The learned j udge erred in deciding : 
"To leave a railway train in the obscurity 
of the night, while it is standing on a rail- 
way track over a river, is certainly an ex- 
posure to danger which, if not uncom- 
mon among the traveling community, is 
clearly 'voluntary' within the meaning 
of the policy." 

3 . The learned j udge erred in deciding: 
"Nor can there be a reasoned doubt that 
deceased violated the prohibition against 
being on the track or bridge, although his 
stay was momentary and he fell through 
into the river." 

4. The learned judge erred in constru- 
ing strictly the harsh condition in the 
policy, "voluntary exposure to unneces- 
sary danger," instead of construing it 
liberally, especially since said condition 
limits the word accident, which limitation 
is against the policy of the law in this 
class of cases. 

5. The learned judge erred in not de- 
ciding, that, inasmuch as the accident pro- 
ceeded from a cause unknown to plain- 
tiff's decedent, viz, the hole in the bridge, 
which had been carelessly left uncovered 
by some workmen who were repairing it, 
the exposure to danger was involuntary 
and not voluntary. 

6 . The learned j udge erred in declining 
plaintiff^s second point, which was as fol- 
lows : 

"Should you, however, believe from 
the evidence adduced that, when plaintiff's 
decedent left the car he had ftill control of 
his senses, and merely left the same be- 
cause the train had stopped, as it is cus- 
tomary for male passengers to do on 
long journeys, intending to return when 
notified by the railroad officials or engi- 
neer's whistle; that he was not told to 
remain in the car, and had no knowledge 
of the dangerous condition of the bridge, 
then it was not such a "voluntary expo- 
sure to unnecessary danger" as will ^{g 
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cuse the defendants and relieve them from 
liability under the contract of insurance 
and the law applicable to this class of 
cases.** Answer. ** Declined.'* 

7 . The learned judge erred in refusing 
to find as a fact, that plaintifiTs decedent, 
who had been sleeping nearly all the way 
from Cincinnati, Ohio, was half asleep or 
drowsy at the time of the accident ; and 
that, inasmuch as the train was behind 
time, and the bridge only a few squares 
from the Louisville depot, he either did 
not know what he was doing, or thought, 
on the spur of the moment, that he had 
arrived at his destination, the Louisville 
depot aforesaid. 

8. The learned judge erred in dismiss- 
ing the plaintiff's exceptions, and entering 
judgments for the defendants and against 
the plaintiflF. 

Opinion by Mbrcer, C.J. October i , 
1883. 

This case arises on a contract of insur- 
ance against injuries and death through 
external, violent and accidental means. 
The death of the intestate was so caused. 
The general terms of the policy are broad 
enough to make the company liable. It 
claims exemption therefrom under certain 
exceptions in the policy . What rule then 
must be applied in the interpretation of 
this contract and its exceptions ? 

The true principle of sound ethics, says 
Chancellor Kent, is to give the contract 
the sense in which the person making the 
promise believes the other party to have I 
accepted it. A just sense should be exer- j 
cised in so interpreting it as to give due ' 
and fair eflfect to its provisions : 2 Kent's 
Com . 557 . Where a party uses an expres- 
sion of his liability having two meanings, 
one broader and the other more narrow, 
and each equally probable, he cannot, 
after an acceptance by the other contract- 
ing party, set up the narrow construction : 
2 Whar. on Cont., section 670. Hence 
when an insurance company tenders a 
policy to a party seeking to be insured. 



and uses in the policy ambiguous words, 
these words will be held to have the 
meaning most favorable to the insured, as 
the presumption is that on this contrac- 
tion he took the policy, and as the comp- 
any could have avoided the difficulty by 
being more specific : Vid^ Fowkes v. In- 
surance Co., 3 B. &S. 917. The words in 
such case, said Mr. Justice Blackburn, 
ought to be construed in that sense in 
which, looking fairly at them, a prudent 
man would have understood the words to 
mean. It is now well recognized as a 
general rule, that when a stipulation or an 
exception to a policy of insurance emana- 
•ting from the insurers, is capable of two 
meanings, the one is to be adopted which 
is most favorable to the insured : May on 
Insurance, sections 172, 179; Wood on 
Insurance, sections 141 -6; Allen v. In- 
surance Co. 85 N. Y. 473 ; Western In- 
surance Co. V. Cropper, 8 Casey 351 ; 
White V. Smith et al. 9 Id. 186. In case 
of doubt as to the meaning of terms ema- 
nating from an insurance company, they 
are to constructed most strongly against 
the insurer: May on Insurance, supra; 
Fawkes v. Insurance Co.-, supra ; Wilson 
V. Insurance Co., 4 R. I. 156; Bartlettv. 
Insurance Co., 46 Maine 500: Bowman 
V. Insurance Co., 27 Mo. 152 ; Insurance 
Co. V. Slaughter, 12 Wall. 404; N. A. 
Life and Accident Insurance Co. v. Bur- 
roughs, 19 P. F. Smith 43. 

The object of this company is to insure 
against accidents. The purpose of this 
policy is to pay specific damages for 
bodily injuries, and death caused by ex- 
ternal violent and accidental means. The 
death of the intestate was so caused . The 
company seeks to avoid the liability under 
two clauses in the policy. One provides 
the insurance shall not extend to a case of 
death or injury caused by * *voluntary ex- 
posure to unnecessary danger ; the other 
that ** walking, or being on the road-bed 
or bridge of any railway are hazards not 
contemplated or covered by this contract, 
and no sum will be paidnToi; disability or 

DigitizecTby Vj\JC 
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loss of life in consequence of such expo- 
sure, or while thus exposed.** 

The insured was traveling by rail 
through Indiana, on his way to Kentucky. 
The train stopped on the bridge across 
the Ohio river, by reason of the draw part 
of the bridge being open. He went to 
the front platform of the coach in which 
he was riding and stepped oflF and 
through a hole in the floor of the bridge, 
causing his death. This hole was about 
three feet wide and four feet long. It 
was caused by the removal of some planks 
during the fnaking of repairs. 

I . Was this act of the insured voluntary 
exposure to unnecessary danger ? 

To make him guilty of a ** voluntary ex- 
posure to danger,'* he must intentionally 
have done some act which reasonable and 
ordinary prudence would pronounce dang- 
erous. The uncontradicted evidence 
shows that several other passengers got 
out of the coach, and some of them in ad- 
vance of the insured. They certainly ap- 
prehended no danger. It is customary 
for male passengers to alight when a train 
stops for any length of time. No notice 
was given to passengers that it was dang- 
erous to get out of the coach where it 
stood . So far as appears, the bridge, with 
the exception of this hole, was well cover- 
ed with plank and entirely safe. When the 
intestate alighted other passengers were 
standing on the bridge near the break- 
man. The latter was sitting on timber 
that was lying on the foot-walk of the 
bridge, and was to be used in the repairs 
being made. The passengers had no 
knowledge of these repairs. The break- 
man held his lantern so placed on the floor 
that another timber cast its shadow over 
the hole, making it impossible for the in- 
sured to see it. He could see that por- 
tion of the floor lighted by the lantern, 
and the passengers standing thereon . He 
could see the breakman near them. He 
stepped out of the coach in plain sight of 
the breakman . He had a right to suppose 
he could land on a floor as firm as that on 



which the others stood . Neither word nor 
sight gave him notice of danger. He did 
not approach the opening caused by the 
draw and was not injured thereby. 

It is true he voluntarily left the car, but 
a clear distinction exists between a volun- 
tary act and a voluntary exposure to dan- 
ger. Hidden danger may exist, yet the 
exposure thereto without any knowledge 
of the danger does not constitute a volun- 
try exposure to it. The approach to an 
unknown and unexpected danger does 
not make the act a yoluntary exposure 
thereto. The result of the act does not 
necessarily determine the motive which 
prompted the action. The act may be 
voluntary, yet the exposure involuntary. 
The danger being unknown, the injury is 
accidental. Accident is defined by Wor- 
cester to be an event proceeding from an 
unknown cause, or happening without 
the design of the agent; an unforseen 
event, incident, casualty, chance. And 
by Webster, an event that takes place 
without one*s forethought or expectation ; 
an event which proceeds from an un- 
known cause, or is an unusal effect of a 
known cause, and therefore not expected ; 
chance, casualty, contingency. 

In view of the unquestioned facts the 
death of the intestate was accidental. 
The danger was unknown. The injury 
was not designed. We think there was 
not such a voluntary exposure to danger 
as to fairly bring the act of the insured 
within the meaning of the exception. 

2. Was he walking or being on the 
road-bed or bridge of the railway. 

He certainly was not walking on the 
road-bed or bridge, and strictly speaking 
it is doubtful whether he was being on 
either. The evidence indicates that with- 
out touching either he evidently passed 
directly from the steps of the car through 
the hole in the bridge. We will not, 
however, put the case on the narrow 
ground that he did not come in contact 
with either road-bed or bridge. The lan- 
guage of the exception ^e^rij^ ^implies tWg 
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thoughts. One, that the insured must not 
be on the road-bed or bridge for any 
length of time ; the other that the prohi- 
bition is not to guard against injury re- 
sulting from a defective road-bed or de- 
fective railway bridge, but against the 
danger of injury from trains passing 
thereon. If the design was to apply the 
language to bridges defectively construct- 
ed or out of repair, it would not have 
been restricted to railway bridges. It 
would have included all bridges, both 
foot and wagon. The purpose is not to 
avoid liability for injuries resulting from 
being on bridges unsafe in themselves. 
The manifest intent is to exempt from re- 
sponsibility from damage caused by colli- 
sion with trains moving thereon. 

The present is not like a case between 
a passenger and a railway company, in 
which the company may be exempt from 
liability for damages arising from negli- 
gence of the passenger, not voluntary. 
Nor did the act of the insured prove such 
a reckless exposure of his person, nor 
obvious risk of danger, as to bring him 
within the application of the nile declared 
in Morel v. Miss. Valley Ins. Co., 4 Bush, 
535 ; Lovell v. Accident Ins. Co., 2 Ins. 
Law Jour. 877 ; Sawtelle v. Railway 
Pass. Ass. Co., 15 Blatchford 216 and 
kindred cases. 

We therefore think, under the facts 
found and the rules of law which we have 
stated, the learned judge erred in holding 
that the conduct of the insured brought 
him within either of the exceptions, so as 
to relieve the company from liability. 

We discover no merit in the seventh 
specification of error. The others are 
substantially sustained. 

Judgment reversed, and Judgment in 
favor of the plaintiflf for $3000, with in- 
terest thereon from the commencement of 
the suit, and costs. 
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Prince's Estate. 



Personal propt-rty is the primary fiind for the pajrmcDt 
of legacies that arc not expressly and exclusively charged 
on land; and in such case there must be a final account by 
the executor, showing a deficiency of assets, before enter- 
ing a decree for the sale of the land for the payment of 
the legacies. 

Proceedings for the collection of lega- 
cies charged on land. 

February 24, 1883. Rhone, P.J. We 
have no doubt but that legacies in ques- 
tion are a charge on land, for the testator 
says they are to be '* secured and paid oat 
of the property . * ' Wertz *s • Appeal , 1 9 
Smith 173. The legacy being a charge 
on the land, there is no question but that 
this court has jurisdiction, and it most 
likely has exclusive jurisdiction. Downer 
V. Downer, 9 Watts 60 ; Pierce v. Liv- 
ingston, 30 Smith 99. The amendments 
allowed are sanctioned in Downer v. 
Downer, (9 Barr 302) and Railroad and 
Canal Co. v. Bunnell, 31 Smith 414. As 
the legacies are not expressly and exclu- 
sively charged on the land, they come 
under the general rule, that they are to 
be paid out of the personal estate, if there 
be sufficient to satisfy them. Breden v. 
Gilleland, 17 Smith 34; Hanna's Appeal, 
7 Casey 53. It follows, then, as a matter 
of course, that there must be an account 
by the executor before it can be deter- 
mined whether there be a deficiency of 
assets. It would seem clear, too, that 
these legacies are not payable until the 
legatees arrive at age, but that they draw 
interest from the date of the testator's 
death, and hence this proceeding can only 
be sustained for the collection of such in- 
terest. Magoffin V. Patton, 4 Rawle 113; 
Bowman's Appeal, 10 Casey 19; Sei- 
bert's Appeal, 7 Harris 49 ; Clark v. 
Wallace, 12 Wright 80; Pages 's Appeal, 
21 Smith 402. 

We, therefore, order that this proceed- 
ing be suspended until an account be filed 
by the executor of this estate, and until it 
appears that there is a deficiency of per- 
sonal estate to^jy^the ^^j^fole 
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AN APPEAL 

The Lbgal Record at its inception 
paid very little more than expenses. — 
When the editor became a partner in the 
publication of the Daily ^ the patronage 
it had began to diminish, and has declin- 
ed ever since. For the purpose of keep- 
ing its columns of advertisements filled 
estate notices were kept in, in some in- 
stances, for more than six months, and 
newspaper advertisements inserted with- 
out authority and without pay. The fol- 
lowing notices were then inserted to 
stimulate the bar to its support : 

* * We call the attention of our friends to 
the feet that a few estate notices &il to 
appear in our columns. As a matter of 
professional pride, for the covenience of 
brother Attorneys, and as a test of sub- 
stantial friendship for the Rbcord send 
them in.'* 

•*Are You helping to sustain the Re- 
cord by a liberal construction of the 
Rules of Court relating to advertising in 
its columns?" 

These were mild appeals, and they did 
not stimulate. On the 23d of June, 1 883 , 
the Record contained another notice : 

* *NoTiCE — ^The publication of the York 
Legal Record will be discontinued un- 
less a sufficiency of patronage from the 
members of the bar will be extended so 
that it can be published without loss. The 
law papers in other sections of the State 
do not only receive the most adequate en- 
couragement from the members of the 
bar, but are also given for insertion all the 
Register's and Prothonotary's notices of 
the presentation of accounts . The York 
Legal Record is recognized throughout 
the State as a most excellent legal publi- 
cation, and has a considerable circulation 
out of this county, but its continuance 
cannot be expected, when the editor and 
publisher contributes his labor for less 
than nothing. 

This was not intended to intimidate, 
and it didn't. 

On July 26th, we sought support from 
another source, and issued the following: 



**The York Legal Record Edition 
FOR OUR Banks, Merchants, Justices 
OF THE Peace and Others. — ^The pub- 
lication of the York Legal Record be- 
gan on the 4th of March, 1880, and it is 
now in its fourth volume. It contains a 
record of cases argued and determined in 
the various Courts of York county, as well 
as neighboring counties and important 
Supreme Court decisions. Four pages 
of the Record are devoted to legal no- 
tices and matters of various kinds that are 
of interest and importance to the Banks, 
Merchants, Justices of the Peace, and 
business people generally. The subscrip- 
tion price of the Legal Record is $2.00 
per year. We will hereafter issue a spe- 
cial edition of the paper which will con- 
tain everything in the regular edition ex- 
cept the print^ cases which are of spe- 
cial value only to members of the bar, for 
the low price of fifty cents per annum. 

The extra edition will contain the rail- 
road time tables, names of the judges, the 
members of the bar according to seniority, 
the listsof the Argument, Quarter Sessions 
and Common Pleas Courts, with the time 
of their convening and duration, and the 
next meeting of the Court succeeding each 
issue of the Record. Also, Auditors 
and Commissioners' notices of the distri- 
bution of decedent and assigned estates, 
and of monies arising from Sheriff's sales, 
and the time of the presentation of their 
reports to our Courts. Also Estate and 
Insolvent notices, and a frill list of the let- 
ters Testamentary and Administration 
granted, and assignments made, judg- 
ments entered, mortgages recorded, suits 
brought and executions issued, the week 
preceding the issue of the Record. Also 
a ftill list of Estate accounts filed with the 
date of their presentation to Court for 
confirmation. Also the list and dates of 
Widows' appraisements. Divorce notices. 
Sheriff's sales, Hotel and Restaurant li- 
censes, and also all the special legal orders 
and decrees made by our Judges. 

Much of the matter that is comprehend- 
ed in this edition of the Record is scat- 
tered through the various newspapers of 
the county, and for a person to subscribe 
for all, so as to get all, would prove very 
expensive. This edition will not only 
prove interesting, but usefril to our busi- 
ness-men, corporations and justices of the 
peace, for it will keep them posted with 
the afiairs of the legal world, and thus ap- 
prise them of fiaicts which are often of Z 
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great concern in their private and busi- 
ness relations. The Record will be sent 
by mail free of postage, or delivered by 
carrier to subscribers residing in York at 
50 cents per year. Send in your names. ' * 

In pursuance, we distributed the Le- 
gal Record with this legal information 
broadcast among the merchants and banks 
of the county, and made a' personal can- 
vass ; and instead of obtaining several, 
hundred business subscribers, we got less 
than a dozen. Besides, the venture was 
looked upon by some as a sort of legal in- 
quisition, and the disclosure of the finan- 
cial standing of some to their inj ury . We 
were also scowled at by sonje of the Court 
House officials, who claimed that the dis- 
closure of such information would stop 
all searches and thus impair their re- 
venues. One officer threatened forcible 
ejectment if the project was continued 
Therefore the business edition was stop- 
ped, and the prospects of revenue which 
was to assist the Record in its support 
quickly vanished. 

As a final appeal we respectfully ask 
the Court to amend the Rules of Court 
relative to publications in the Record as 
follows : 

All administration, executors, and as- 
signee's notices shall be published in the 
Legal Record three times, the charge 
for each notice to be one dollar, the first 
two to be collected by the Register at the 
granting of the letters, and the last by the 
Recorder at the time of filing the assign- 
ments ; that the presentation notices of 
the accounts of administrators, executors, 
trustees and assignees shall be published 
in the Legal Record four weeks pre- 
ceding their presentation at a cost of fifty 
cents each to be collected in the offices of 
their filing. The notice of the filing of 
married women's petitions for the benefit 
of the separate earnings act shall be in- 
serted free. A synopsis of each tract of 
real estate advertised for sale by the 
Sheriff" shall be inserted in the Legal Re- 
cord four weeks preceding the sale for 
which the charge shall be fifty cents for 



each tract, to be included in the costs of 
sale. All other notices required to be 
published by the Sheriff" shall be inserted 
in the Legal Record, except the elec- 
tion proclamation, the rates to be charged 
not to exceed those charged by other 
papers for advertisements of the same 
character. 

This would make the Record the 
medium of legal information in fact, and 
confer upon it the support that is extend- 
ed to other law papers of the State.— 
Many of them even have authority to 
publish all Orphans* Courts sales in full. 
The rates we have asked are very low, 
and much lower than that charged by our 
legal contemporaries. For instance here 
are the rates charged by the Liizume Le- 
gal Register : 



Ordinary Auditors notices, four times. 
Executor and Administrators notices, 

six times, 
Divorce notices, four times, 
Charter notices, three times. 
Insolvent notices, two times. 



13-00 

3.00 
3.00 
3.00 
2.50 



While our rates for the same are $1 .50, 
$1 .00, $1 .50, $1 .50 and $1 .50 respectively. 

Nearly all the opinions of our Judges 
are copied in our provincial legal ex- 
changes, and the Legal Record has be- 
come a recognized authority in the Courts 
of the State. A number of neighboring 
Judges as well as many foreign members 
of the bar are subscribers. It also enters 
into nearly every county law librrry in the 
State. Although we have had a score or 
more of extra copies of the first and 
second volumes on hand, they are all ex- 
hausted, and we are now etagaged in re- 
printing many of the numbers to supply 
the demand . The Legal Record is now 
completing its fourth volume, and it 
would not reflect much credit to have its 
publication now stopped for want of ade- 
quate encouragement. We trust that this 
appeal will not, like others, be in vain. 



— A covenant by which the covenanter 
restrains himself, generally and absolute- 
ly, without limitation as to time or place, 
from exercising his skill and knowledge, 
is repugnant to public policy and void : 
Albright V. 7V«,^,§|,N<5^gl^ 
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Welter's Appeal. 

Note — Signing of-r-.Defence to, 

M. borrowed a certain sum of mouey from K.. and gave 
therefor a judgment note. This note was signed by M., 
and afterward, by mistake, by K.-. who was also the payee 
in the note. It was finally signed by W. as surety. Judg- 
ment was entered on the note, when K. asked to have his 
name stricken off as one of the defendants. To this W. 
objected, averring thai he only signed the note as joint 
surety with K., and M. being Insolvent, the striking off 
K.'s name would render W. alone liable for the whole 
amount. The Court below (Wickes, P. J.) struck off It.'s 
name, and refused to allow the judgment to be opened aM 
to W. Held, affirming the Court bvlow, that K.'s name 
was properly struck off. 

There wan such an irregularity upon the face of the 
note as to put W. on inquiry. 

Appeal from the decree of the Court of 
Common Pleas of York county, Pa. 

Daniel Miller borrowed a certain gum of 
money from John Keener, and gave judg- 
ment note therefor. Under the direction 
of Henry Kohr, who acted as amanuensis, 
Keener also signed this note, which was 
afterward signed by Henry Weller. Mil- 
ler proved insolvent, judgment Was en- 
tered on the note, when the fact of Keen- 
er being both plaintiff and defendant was 
discovered, and the court asked to amend 
by striking out his name as defendant. 
This was refused, (see Keener v. Miller 
et al., York Legal Record 180,) but on 
a petition to open judgment, and leave 
Keener on to defend, his name was struck 
off, against the petition of Henry Weller, 
who averred that he only signed the note 
as joint surety with Keener. The Court 
below, WiCKES, P. J., held that the name 
of Keener as maker, was an error appar- 
ent on the face of the note, and in the 
absence of any evidence of collusion be- 
tween Keener and Miller, Weller must be 
held responsible, (see Keener v. Miller et 
al., No. 2 York Legal Record 217. 

From the decree striking off Keener's 
name as one of the defendants in the 
judgment, (thus leaving Weller liable for 
the whole amount, Miller being insolvent) 
Weller appealed to the Supreme Court. 

Paxon, J. This was an appeal from 
the reftisal of the Court below to open a 
judgment entered upon a warrant of at- 
torney. It was not denied that the ap- 



pellant was a sturety, and that when he 
signed the note it had attached to it the 
names of John Keener and Daniel Miller 
as makers. In point of fact Keener was 
the payee. Miller the principal and the 
appellant his surety. It was alleged by 
the appellee that the name of Keener as 
maker was signed by mistake, and upon 
his own motion the Court below subse- 
quently amended the record of the judg- 
ment by stiking out his name, leaving it 
to stand as a judgment of John Keener v. 
Daniel Miller and Henry Weller. This 
amendment and the reftisal of the Court 
to open the judgment are assigned for 
error. 

It was urged that the amendinent came 
within the second section of the Act of 
4th May, 185 1 , P. L. 574, which provides : 
**That all actions pending or hereafter to 
be brought in the several Courts of this 
Commonwealth, and in all cases of judg- 
ments entered by confession, the said 
Courts shall have power in any stage of 
the proceedings to permit amendments by 
changing or adding the name or names of 
any party, plaintiff or defendant, when- 
ever it shall appear to them that a mis- 
take or omission has been made in the 
name or names of any such party.'* 

The Act of i2th April. 1858, P. L. 243, 
declares that the second section of the 
Act of 1852 above cited ''shall be so con- 
structed as to authorize the said Courts 
whereby reason of there being too many 
persons included as plaintifife or defend- 
ants by mistake, as will prevent the cause • 
from being tried on its merits, to permit 
an amendment by striking out from the 
suit such persons as plaintifife or defend- 
ants.'* 

Statutes of amendment very properly 
receive a liberal construction . But amend- 
ments which deprive the opposite party 
of any valuable right should not be al- 
lowed. Kille V. Ege, i Norris 102. 

Has the appellant been injured by the 
amendment or deprived of any valuable 
right? He alleges th^fgit^fd bf @^(*gle 
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note on the strength of Keener*s name, 
knowing him to be responsible. Even if 
this be so, appellant would not be reliev- 
ed unless some fraud was practiced upon 
him. It is not pretended there was any 
collusion between Keener and Miller. 
. The appellant knew when he signed the 
note that he was becoming bail for Miller. 
He knew the latter expected to raise 
money upon the note. If he had read the 
note he would have seen that Keener was 
the payee. This of itself was sufficient to 
put the appellant upon inquiry . It is true 
the note of Keener to his own order was 
regular, and might have passed from hand 
to hand without comment. But when 
Miller took such a note to appellant and 
asked him to become bail for him (Miller) 
upon it, the case is widely different. As 
before stated, the object of the transac- 
tion was to enable Miller to get the money 
from some one. Prom whom could he 
get it but Keener ? The note was pajra- 
ble to his order, and could not be used 
without his endorsement. A man of or- 
dinary intelligence could not have been 
deceived by Keener's name appearing on 
the note as maker. In any event there 
was such an irregularity as to put appel- 
lant upon inquiry. If he had made such 
inquiry he would have ascertained the 
truth, that Miller was to get the money 
from Keener, and that he (appellant) was 
becoming bail for Miller to Keener. 

That the appellant was an illiterate man 
and understood the English language im- 
perfectly does not affect the case in the 
absence of any fraud practiced upon him. 
No one is bound to sign an instrument 
which he does not understand. If, how- 
ever, he does sign it without asking to 
have it read or explained to him, he is 
bound by it: Thoroughgood*scase, 17 P. 
F. S. 389. The Courts have gone far 
enough in relieving men of their obliga- 
tions upon the plea of ignorance. The 
appellant intended to become bail for 
Miller. He might have known if he had 
asked the question, that the money was 



to come from Keener. This would have 
made it clear that the signature of the lat- 
ter as maker was a blunder. 

We find no error in this record. 

Judgment affirmed. 



Township Supervisors Powers of- — 

It is within the general powers of town- 
ship supervisors to contract for the erec- 
tion of a township bridge in place of one 
destroyed by a freshet. 

One who contracts with supervisors to 
build such bridge is not bound to inquire 
of the taxpayers whether they owe road 
taxes and whether they desire to pay 
them by work on the proposed bridge. — 
Orland Township v. Martin, 14 Pitts- 
burgh Legal Journal, 127. 

Affidavit of Defence — Sufficiency of — 
In passing on the sufficiency of an affi- 
davit of defence, the material averments 
of feet therein must be accepted as true— 
fohn Ecoff etal, v, R. Gillespie, 14 Pitts- 
burgh Legal Journal, 127. 

Replevin Distress Where a party 

claims title to goods under a sale upon a 
distraint for rent, he must prove affirma- 
tively that the necessary legal notice of 
the distress was given to the tenant, and 
that the sale was duly advertised. 

The presumption that preliminary steps 
taken by a public officer in doing an act 
have been regular must be limited to his 
acts as an officer ; it does not apply to 
his precedent acts done as an agent and 
it is incumbent upon the party asserting 
them to prove they were done. — Murphy 
V, Times Printing Association et cU,, 12 
Luzume Legal Register, 365. 

Satisfaction upon old mortgages. — ^The 
court has no power to decree the satis- 
faction of an old mortgage except upon 
proof either that the mortgage has been 
paid or that there has been sufficient lapse 
of time to raise a legal presumption of 
payment.— /w the matter of the Petition of 
/. M. Broomall for the satisfaction of an 
old Mortgage, —i^:^^^\y Reporter 548. 



YORK LEGAL RECORD. 



155 



YORPC LEGAL RECORD. 



VOL. IV. THURSDAY, NOVEMBER 29, 1883. No. 39 



QUABTES SESSIONS. 



Q. S. of 



Delaware County 



Commonwealth v. Springer. 

Husband and Wife — Right of wife to ex- 
clude her husband from her house. 

When a wife, who owns the house she lives in, forcibly 
prevenis her husband from entering, he has no remedy 
except divorce. 

A husband will be required to give security to keep the 
peace when the wife testifies that she is afraid of bodily 
injury in case he succeeds in affecting a threatened entry 
to her house, the title to which she holds in her own name 
and from which she has excluded him. 

Surety of the peace in which Mrs. S. 
M. Springer was plaintiff and her hus- 
band George F. Springer, the defendant. 

It appeared by the testimony taken on 
the hearing that while the defendant was 
absent on a gunning trip the plaintiflF lock- 
ed the house against him and on his re- 
turn refused him admittance. That the 
plaintiflF held the title to the real estate in 
her own name. The defendant endeavor- 
ed to enter the house and, failing in that, 
sent a letter to the plaintiflF which closed 
with the words, "I will give you until 
the first day of January next to comply — 
if not settled by then I will take posses- 
sion peacefully if I can, forcibly if I 
must." The plaintiflF then had him ar- 
rested and bound over by the Justice to 
keep the peace. 

November 5, 1883. Clayton, P. J. — 
The wife of the defendant makes oath 
that he has threatened to forcibly break 
into her dwelling house. That she has 
separated from him and does not desire 
to cohabit with him. That the house in 
which she lives is her own separate pro- 
perty in which he has no interest what- 
ever except such as the law bestows upon 
him as her husband. 

He, upon the other hand, alleges that 
he left his home temporarily upon a gun- 
ning excursion, with no intention of per- 
manently separating from his wife. That 
upon his return in about a week or ten 
days be found the doors shut against him, 



and upon attempting to enter was forbid- 
den to do so. Some abortive eflForts at a 
reconciliation were made which ended in 
a written missive making a peremptory 
demand for restoration to his married 
rights and winding up with the threat that 
if he could not be restored peaceably he 
would enter forcibly. This was followed 
by his arrest and binding over to keep the 
peace. 

The wife positively swears that she is 
in mortal dread of personal violence if he 
should attempt to forcibly enter her house 
and claims the protection of the law by 
requiring him to find sureties of the 
peace. 

The single question is, can a wife ex- 
clude her husband from the right to eat 
at her table, ride in her carriage, and 
sleep in her bed ? While the relation of 
husband and wife continues in its normal 
condition and there is no rupture of those 
relations, or separation between the par- 
ties, it is admitted the husband possesses 
all those privileges. 

However unwilling he may be to such 
a summary divorce from his wife's bed 
and board, and the comforts of her so- 
ciety and enjojrment of her property, we 
can see no way to ensure him those rights 
and comforts by force. The right may 
exist but the remedy is by making him- 
self agreeable to her rather than by re- 
sorting to force and arms. He perhaps 
may use actual force as between him and 
her so long as he does not injure her per- 
son, destroy her property or break the 
public peace. The latter is of paramount 
importance and must be preserved re- 
gardless of the consequences to mere 
private rights. 

The difi&culty here presented did not 
exist at common law : it has grown out 
of the Married Woman's Act. If she is 
strong enough to turn her husband out of 
her house or, after he has voluntary left 
it, she can successftilly bar the doors 
against him so securely as to require act- 
ual force and a breach of the public 
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peace to eflfect an entrance, I am inclined 
to the opinion that his only remedy is to 
seek another home, invite her to share it 
with him, and upon refusal subject her to 
the pains and penalties of wilful deser- 
tion. In such case he could either refuse 
to contribute to her support, and preserve 
his right of courtesy in her estate by 
denjdng her a lawful divorce, or, if he 
desired it, he could successfully break the 
bonds of matrimony and s^k a more con- 
genial wife. 

In the Commonwealth v. McGolrick 
reported in i Del. Co. Rep. 446, we held 
the husband to keep the peace in a some- 
what similar case. To attempt to break 
into her house by force would result in a 
forcible resistance by her, her friends, 
mercenaries and coadjutors. No person- 
al valor of his could overcome such 
troops. This would require an accumu- 
lation of additional forces, munitions and 
muniments of war upon his part» ending 
in riot and bloodshed requiring peradven- 
ture the interference of the militia, army 
and navy of the Commonwealth. The 
dreadful consequences of matrimonial in- 
felicity to the Old City of Troy admon- 
ishes us to nip the germ of strife in the 
bud by holding the husband to keep the 
peace and be of good behavior. 

The same question has recently arisen 
in England in another form. In that 
case the wife sought relief in Equity and | 
the Chancellor interfered by injunction • 
restraining the husband from entering 
his wifes house. The case is now up 
for review before the House of Lords, 
and a final decision is awaited by the 
profession with more than ordinary in- 
terest. 

Let the defendant enter his own recog- 
nizance with surety in three hundred 
dollars to keep the peace, &c., and pay 
the costs. 



COMMON PLEAS. 



C. p. of 



Chester Connty 



Stott Y. Irwin. 



Record Liens — Omission of Initial Let- 
ter in Defenda7tVs Name — Effect of. 

The omiftsion of the middle initial of a defendant's 
name, in a mechanic's lien, will postpone the lien to 
others correctly entered with the initial. 

Distribution of proceeds of a sheriffs 
sale under lev. fa. sur. mort.. No. 12, Au- 
gust Term, 1883. 

October 29, 1883. Futhey, P. J.— If 
we take the liens as they stand upon the 
records,* with the facts agreed upon by the 
parties to this controversy, the mortgage 
of Stott is entitled to priority in the dis- 
tribution. 

The land was conveyed by Stott to 
Reuben H. Irwin, and his mortgage taken 
at the time of the conveyance for $220, of 
which $120 was for purchase money of 
the land conveyed, and the mortgage was 
recorded three days after its acknowledg- 
ment. The mechanic 's lien of Ash , which 
claims precedence, was entered against 
Reuben Irwin. Had this lien been en- 
tered against Reuben H. Irwin, which 
was the correct name of the owner of the 
land, it would, in the distribution, have 
taken precedence of so much of the mort- 
gage of Stott as was not for purchase 
money. It was not entered, however, 
against Reuben H. Irwin, but against 
Reuben Irwin. The middle letter of the 
came nowhere appears, either on the lien, 
the record of it, or the index. The au- 
thorities hold that where a lien is thus de- 
fectively entered, while it may be, and 
generally is, good as between the parties, 
the omission of the middle letter of the 
defendant's name is fatal to the lien as 
against purchasers and lien creditors, un- 
less they have actual notice. (Wood v. 
Reynolds, 7 W. & S. 406 ; Esther Hutch- 
inson's Appeal, II Nor. 186; King v. 
King & Miller, 2 Ches. Co. Rep. 47 ; Per- 
kins & Miller v. Nichols, lb. 88 ; Trickett 
on Liens, sec. 55, 230, 231.) 

While in mechanicsniens, critical ac- 
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curacy is not always required and consid- 
erable latitude is 'allowed, yet there must 
be such convenient certainty as will give 
notice to persons interested. In Knabb's 
Appeal, 10 Barr, 186, the correct name of 
the owner appeared, both in the title of 
the claim and in the annexed bill, but the 
initial letter of the middle name was omit- 
tad in the body of the claim. It was held 
that this discrepancy was immaterial, the 
record being sufficiently certain in giving 
the correct name in the title and bill. In 
the case we are considering, as we have 
said, the correct name nowhere appears, 
and we see no reason, in the point here 
presented, for a distinction between me- 
chanics* liens and judgments. 

It is claimed, however, on behalf of the 
mechanics' lien, that the debt of Stott was 
created before the entry of that lien and 
that therefore he did not rely on the re- 
cord in making the loan. We do not see 
that this makes any difference. When 
Stott took the mortgage, the record con- 
tained no notice of the liens. True, he 
took it, so far as that portion of it not for 
purchase money is concerned, subject to 
any mechanic's lien which might exist 
by Act of Assembly, and which might be 
preserved and continued beyond the six 
months by filing and entering of record a 
lien, as provided for by the act. But at 
the expiration of the six months, a search 
would have failed to show any such lien 
against the defendant, send Stott had a 
right to conclude that the property, which 
he may have supposed free from lien 
when he made the loan, was, in fact, free, 
and never had been subject to liens other 
than that to himself. He had a right to 
rely upon the records, which when he 
took the mortgage, contained no notice 
of lien , subject simply to the evidence they 
might thereafter, in proper time, exhibit, 
that there was a statutory lien, which, in 
fact, preceded the mortgage. The re- 
cords thereafter ftimishing no evidence as 
would be notice to, or afflect, a lien credi- 
tor, and there being no evidence of notice 



to Stott at the time of filing the mech- 
anics' lien, he had a right to rely on the 
records as they stood when he made his 
loan, and to rest in the belief that he had 
a first lien, and to take no steps for his 
greater security. 

The moneys in the hands of the sheriff" 
will be distributed and paid out as fol- 
foUows : 

To Rachel J. Stott, executrix of 
Joseph W. Stott, amount due 
on judgment sur mortgage 
and interest, - - - $278.12 

To Thos. A. Ash, balance, - 20.56 



Total, 



$298.68 



C. p. of I^zume County 

Smythe v. Morgan. 
Certiorari — -Justice of Uu Peace — Short 
Summons. 

A summons issued on the 33d, returnable on the 37th of 
the month, and was returned served on the 23d by leaving 
a copy at the dwelling house of the defendant in pres- 
encc of another : Hbld, that upon this state of the record 
this issuing of a short summons was irregular. 

September 17, 1883. RiCB, P. J.— The 
summons in this case issued on April 23, 
1883, and was returnable on April 27, 
1 883 . There is nothing on the face on the 
transcript, nor in the precept, to indicate 
that the defendant below was a non-resi- 
dent of the county . Indeed , the return to 
the summons indicates the contrary. It 
reads as follows : ** Served the witliin 
summons the 23d day of April, 1883, by 
leaving a copy at the dwelling house of 
the defendant, James Smjrthe, in the pres- 
ence of Mrs. CM. Steele. ' ' Clearly, this 
was not a case for a short summons, and, 
therefore, the proceedings must be revers- 
ed. Ferris v. Leidler, 5 Phila. 529. If 
the defendant below was, in fact, a non- 
resident of the county, it should have ap- 
peared either on the transcript or the pre- 
cept. We also suggest that the return 
itself does not follow the statute as 
strictly as it should. 

The proceedings were reversed and set 
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Johnson's Appeal. 

An absolute traoBfer of a man's property in trust for 
the payment of his debts will be regaraed as an assi/^n- 
ment under the Act of 1836 without regard to the particu- 
lar form of conveyance, but a mortgage in trust to pay off* 
certain notes at the time to which the creditors had ex- 
tended the time of payment is not an assignment. , 

Appeal from Court of Common Pleas 
of Montgomery county. 

May 21 , 1883. Paxson, J. — The court 
below held that the mortgage in the con- 
troversy was not an assignment for the 
benefit of creditors within the meaning of 
the Act of June 14th, 1836, entitled **An 
Act relating to assignees for the benefit 
of creditors and other trustees." The 
court further ruled that it had no jurisdic- 
tion to distribute the money realized upon 
the mortgage from a sale of the mort- 
gaged premises, but that the distribution 
must be made in Philadelphia where the 
• trustee resides. 

If we concede the first proposition to 
be correct the second follows logically. 
We have therefore presented the single 
question whether the mortgage was in 
effect an assignment under the Act of 
1836. 

The recent case of Wallace & Krebs vs. 
Wainwright & Co., 6 Norris 263, con- 
tains much of the learning upon this 
branch of the law, and it would be use- 
less to repeat what was there said, or to 
again review the authorities there referred 
to. In Wallace & Krebs the debtor as- 
signed a number of judgments to his at- 
torneys in payment of the creditors of the 
assignor, naming them. There was an 
implied trust, and that the assignment 
came within the Act of 1836. 

The principle to be deduced from the 
authorities is, that the form of the trans- 
action is not material ; the law cannot be 
evaded **by any sham departure from the 
general form of assignments : " Fallon's 
Appeal 5 Wright 235 ; hence an abso- 
lute transfer of a man's property in trust 
for the payment of his debts, must be re- 
garded as an assignment within the Act 



of 1846, without regard to the particular 
form of conveyance. But it must be an 
assignment or transfer of property . Judg- 
ments confessed to secure creditors are 
not such preferences as are avoided by 
the Act of 1843, although an assignment 
for creditors was intended and was short- 
ly afterwards executed : Blakey's Appeal, 
j 7 Barr 449. 

I We are of opinion that the mortgage in 
I this case was not an assignment for credi- 
! tors under the Act of 1836. That it was 
not intended as such by either the mort- 
gagors or the mortgagee is too plain for 
argument. Nor has any of the creditors 
intended to be benefitted thereby ever 
treated it as such. The facts connected 
with it briefly stated, are, that Main 
Brothers, residents of Montgomery Co., 
becoming embarrassed in 1875, obtained 
an extension of twenty-four months from 
their creditors, and in order to secure 
their liabilities thus extended, executed 
the mortgage in question upon their real 
estate to the appellant as trustee. The 
consideration of the mortgage was the 
extension, and had the extended paper 
been paid at maturity the condition of the 
mortgage would have been performed, 
and the mortgagors entitled to have satis- 
faction entered of record. 

There is no room here for an allegation 
that the. mortgage was intended as an 
evasion of the Act of 1836. It was a se- 
curity for the creditors precisely as if the 
mortgagors had given indorsed paper or 
other personal security to procure an ex- 
tension. Moreover, the mortgage was 
not an absolute transfer of any thing ; it 
was a mere pledge of security. 

In this it lacks one of the essential fea- 
tures of assignments under the Act of 
1836. For in all the instruments which 
have been held to be assignments for cred- 
itors there has been in some form an ab- 
solute transfer of the property. The as- 
signor parted with all his title and control 
thereof, save alone the right to have any 
surplus re-conveyed to him that might re- 
main after the payment of his debts. 

We are of opinion that the learned 
judge below ruled this case upon correct 
principles. 

The decree is affirmed and the appeal 

dismissed at the cost of the appellant. 
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Geo. W. Moninger v. Henry Ritner. 

The Act of 14th Mav, 1855, (feme sole traders) secures 
to the wHe taking advantage of it the prhrileges of the 
Act of 33d February. 17x8, and the absolatc and nn<iuaU- 
fied right to dispose of her own property, raal, personal 
by sale or will 

Bfarriage does not give the husband a TUted right to 
curtesy iu the wife*s estate. 

Error to the Court of Commoii Pleas of 
Washington county, 

Henry Ritner, the defendant in error, 
brought an action of ejectment in the 
court below against G. W. Moninger to 
recover a lot of ground in Washington 
borough on which a large two-story brick 
house had been erected by Mr. Moninger's 
vendor, David Aiken. On the trial the 
plaintiff proved his marriage to Ellen 
Jones in the year 1834. The defendant 
admitted that the title to the property in 
controversy was out of the Common- 
wealth and in Martha Poole, and that 
Martha Poole, by deed dated July 30, 1 860, 
and recorded the same day, had sold and 
conveyed the same to Ellen Ritner. After 
evidence was offered as to mense profits 
the plaintiff rested. The defendant then 
offered in evidence the record in the same 
court, to No. 63 December Term, 1873, 
showing an application of Mrs. Ellen 
Ritner for the benefits of the Act of 1855, 
relating Xjofeme sole traders, and the grant- 
ing of the decree to her, giving her all the 
rights and benefits of that act, to be fol- 
lowed by evidence of the conveyance of 
the property to David Aiken and by David 
Aiken to the defendant. This offer was 
overruled and bill sealed for defendant. 
The defendant then offered the record 
and decree, setting it forth in full in the 
offer, to be followed by conveyances as 
above and evidence that the desertion al- 
leged in the record had continued down 
to Mrs. Ritner 's death, and that during 
such desertion the plaintiff had lived in 
adultery with another woman. This was 
overruled and bill sealed for defendant. 



These offeils were objected to by the 
plaintiff on the ground that, by the mar- 
riage of the plaintiff in 1834, he acquired 
a vested interest in all the real estate his 
wife then owned or might acquire during 
coverture, and although his wife did not 
acquire the property in controversy until 
five years after the Act of 1855 was pass- 
ed, still he had a vested constitutional 
right of property which the Act of 1855 
could not disturb. 

The court charged the jury that the ver- 
dict must be for the plaintiff. They so 
found and judgment was entered upon the 
verdict. The defendant took the writ, 
assigning for error — 

ist. Overruling defendant's first offer, 
which was as follows: ''Defendant of- 
fers in evidence record to No. 63 Decem- 
ber Term, 1873, for the ptupose of show- 
ing that Mrs. Ellen Ritner was declared 
a feme sole trader and entitled to all the 
proviidons of the Act of 1855, to be fol- 
lowed by evidence that she cohveyed the 
title to David Aiken, and that David Ai- 
ken conveyed the title to George W. Mon- 
inger, the present defendant.** 

2d. Overruling defendant's second offer, 
which was as follows: "Defendant of- 
fers to prove that at No. 63 December 
Tenn, 1873, of this court, Mrs. Ellen Rit- 
ner, wife of the plaintiff, presented her 
petition to the court, alleging that Henry 
Ritner, her lawftil husband, had, without 
cause, wilftilly abandoned her about 1867; 
that the said petition was supported by 
her own oath and the evidence of two 
disinterested witnesses ; that in pursuance 
of the said petition, after notice by publi- 
cation, the court, upon the 21st of Octo- 
ber. 1873, granted the following decree: 
**And now, October 21, 1873, ^^ the peti- 
tion of Ellen Ritner, of Uie borough of 
Washington, said county, sustained by the 
testimony of two witnesses, and it appear- 
ing to the court that the fieicts set finth in 
the petition are true, and that notice of 
this application has been given as direct- 
ed by said court, and being satisfied of the 
justice and propriety^pf . the application > 
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the court made a decree and granted the 
said Ellen Ritner a certificate that she 
shall be be authorized to act and have the 
power to transact business as a feme sole 
trader, and that creditors, purchasers and 
all persons who may with certainty and 
safety transact business with her the same 
as though she had never been married. 
By the court, J. P. Miller, Prothonotary; 
to be followed by the evidence that in 
pursuance of this decree Mrs. Ellen Rit- 
ner, by deed dated January 29, 1874, re- 
corded same date in 4 Z, page 134 in con- 
sideration of one thousand dollars, convey- 
ed the property in this dispute to David 
Aiken, to be followed by evidence that 
David Aiken erected valuable improve- 
ments thereon, and that on the 6th day of 
April, 1875, he sold and conveyed the 
same property to George W. Moninger, 
by deed recorded April 9, 1875, 5 C, page 
163, Recorder's oflfice, in consideration of 
seven thousand eight hundred and eighty 
dollars, and that the defendant has made 
valuable improvements on the premises ; 
to be followed by evidence that the plain- 
tiflf deserted his wife in 1867, that he left 
the State, and lived in suiultery with an- 
other woman, that this desertion continu- 
ed down to the date of the death of Ellen 
Ritner ; this for the purpose of showing 
that the plaintiff has no title to the pro- 
perty in dispute.'* 

Novembers, 1883. Gordon, J. The 
plaintiff below claims title to the property 
in controversy by virtue of his right as 
tenant the by curtesy in the estate of his 
deceased wife, Ellen Ritner, who died 
sometime in July, 1880. As she was 
seized of the lot in dispute during her 
coverture, were there nothing else in 
the case, his right to have and hold it dur- 
ing the term of his natural life, could not 
be successfully controverted . But on part 
of the defense there was an offer made to 
show that on the petition of Ellen Ritner, 
setting forth the fact that her husband 
had, without cause, wilfully abandoned 
her, the Court of Common Pleas of Wash- 



ington county, in pursuance of the Act of 
the 14th of May, 1855, made its decree, on 
the 2ist of October, 1873, constituting her 
2L/eme sole trader, and had issued to her a 
certificate to that effect. That being thus 
fully empowered to dispose of her pro- 
perty as though she were sole, she, on the 
29th of January, 1874, conveyed the lot 
in dispute to David Aiken in fee, who af- 
terwards conveyed to George W. Monin- 
ger, the defendant. This offer was refus- 
ed, and the jury instructed ^o find for the 
plaintiff. In this intrepretation of the law, 
and disposition of the case, we cannot 
agree with the court below. 

Taking that offered as proved, we 
cannot see why it should not determine 
the controversy in favor of the defendant. 
The Act of 1855 is so plain, positive and 
unambiguous in its terms, that no one 
need, for one moment, hesitate concerning 
its design and intention. It secures to 
the deserted wife not merely the rights 
and privileges of ^feme sole trader, under 
the Act of 1 71 8, but it also confers upon 
her the absolute and unqualified right to 
dispose of her own property, real and 
personal, as to her may seem best, and 
further provides, that in case she dies in- 
testate, such property shall pass to her 
next of kin as though her. husband were 
previously dead. About the fact, there- 
fore, that Mrs. Ritner had the right, so 
far as it could be conferred upon her by 
this statute, to sell the property in ques- 
tion, unencumbered by her husband's 
curtesy, there can be no doubt. More- 
over, of her power so to sell and dispose 
of this property, the certificate issued to 
her by the Common Pleas is, by the sixth 
section of the act above recited, made con- 
clusive evidence, and so continues to be 
until it is revoked by the authority fi-om 
which it emanated. It follows, that the 
court below, in ruling out the offer of the 
defendant, disregarded a plain and posi- 
tive injunction of the General Assembly. 
But the counsel for the plaintiff below in- 
terposes the plea that Ritner, having been 
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married to his wife Ellen, before the pas- 
sage of the Act of 1855, ^ad such a vest- 
ed right, not only in the property which 
she then had, but also in that which she 
might afterwards acquire during their 
marriage, that the Act of 1855 was, as to 
him , unconstitutional and void . In other 
words, such was the inherent power of 
the marriage contract, that, without, re- 
gard to the performance of that contract 
on his part, the peculiar rights acquired 
at its inception, could not be abridged, 
altered or modified by any power short of 
his own will. But the statement of this 
proposition is its own refutation. The 
very premise on which the act is 'founded 
is that the marriage contract has been 
violated ; that the husband has deserted 
his wife, and refuses to support and niain- 
tain her. It is, therefore, a curious tra- 
vesty on the constitutional powers of this 
Commonwealth to say that the Legisla- 
ture can make no provision for the sup- 
port of an abandoned wife, if such provi- 
sion happens to impinge upon some mar- 
ried right of the derelict husband . But in- 
dependently of the arguments which may 
be drawn from the nature of, and duties 
involved in, the marriage contract, in fa- 
vor of the constitutionality of the Act of 
1855, there is, in fact, no foundation on 
which to rest the attempted justification 
of the judgment of the court balow. Rit- 
ner's right to curtesy in his wife's estate 
was no part of the marriage contract, but 
it resulted from the operation of statutory 
enactments existing at the time of her 
death. This point was expressly ruled, 
in reference to a wife's dower, in Melezet's 
Appeal, 5 Harris 449, and we take it for 
granted that no one will insist that the 
right of curtesy is superior to that of 
dower. In that case it was contended 
that the Act of 1848 was unconstitutional, 
in that the rights of the wife are fixed and 
vested at the time of marriage, and that 
this act essentially changed and interfered 
with those rights as well as with those of 
the husband. 



But, in answer, it was objected, that, in 
this Commonwealth, laws had from time 
to time been passed altering the statutes of 
distribution, and the manner of making of 
wills and that such laws had always been 
considered sound and good, if in operation 
at the time of the decedent's death, with- 
out regard to whose inchoate interests 
they might aflfect. It was further said, 
that the Legislature might, at its discre- 
tion, altogether abolish the common law 
right of dower, and repeal the statute of 
wills. But this doctrine has peculiar 
force when applied to the facts in the case 
in hand, and the error of the court below 
becomes all the more obvious. Mrs. Rit- 
ner's title to the property in dispute 
had no existence until after the Act of 
1855, and until the acquisition of that title 
Ritner had no right in the premises in- 
choate or otherwise. The Act of 1855 
could, therefore, not interfere with Rit- 
ner's vested rights in and to the subject- 
matter of this controversy, for in it he had 
no such rights. On the other hand , what- 
ever rights he may have had therein he 
held in subjection to the then existing 
laws. Whether, then, we adopt the full 
text of the case above cited or not, the 
Act of 1 855 certainly is, as to the plaintiffs 
rights constitutional and of fall force, and 
ought so to have been regarded in the 
court below. 

Our attention has been called to the 
case of Ayetsky v. Goery, 2 Brewster 302, 
as ruling the contention in hand in favor 
of the judgment below. But as the facts 
of the case are not given it is impossible 
to say whether it has any applicability to 
the case before us or not. If, indeed, the 
counsel for the plaintiff in error has pro- 
perly stated the facts upon which that 
case was based, it certainly does not, as 
to the present contention, support the ar- 
gument of the counsel for the defendant 
in error. 

The judgment of the court below is now 
reversed and a new venire is ordered. 



COMMON PLEAS. 



C. p. of 



Delaware County 



Malin v. WonralL 



Trespass — Easements, 

Where rain water has been accustomed to flow evenly 
from the lands of one over those of his neisrhbor, mere 
user will not f^vt. to the latter the right to ha^ive the ereik 
flow mlnUtaed. p.^.,.^^^ byljOOglC 
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A land-owner cannot so change the natural conforma- 
tion of his land as to throw in a body, upon his neighbor's 
land, water which has been accustomed to flow evenly 
over the surface. 

Motion by defendant for a new trial. 

The facts in this case appear suflSciently 
by the opinion of the court. 

November 5 , 1 883 . Clayton, P, J . — 
This was an action of trespass for enter- 
ing the plaintiflTs grounds and opening 
trenches or ditches at four distinct places, 
and, by causewajrs built upon defendant's 
private roadway, causing the surface 
water from rains to flow into the plain- 
tifiPs fields. 

The action was brought expressly to 
try the right. From the natural slope of 
the groumi before the road was built, the 
rain water would flow regularly over the 
plaintiff^s fields along the entire line, but 
at no one place more than another. There 
was no evidence that before the building 
of the road the water flowed in any given 
channel. The evidence was that the rain 
water not absorbed while on the defend- 
ant's land would flow regularly and evenly 
over the plaintiff^s field. 

If such a flow would be advantageous 
to the plaintiff", it has been well settled 
that he could not compel the defendant 
to keep up the level of his land for the 
purpose of continuing the flow, nor oonld 
he even by continuous use acquire the 
right to have it continue to so flow upon 
him. The reason is obvious. He is not 
supposed to consent to maintain the con- 
formity of the surface of his ground in 
statu quo. All he is required to do is to 
let the water take its natural course upon 
his own land and accommodate its flow 
to the changes in the conformation of the 
surface by Nature. But if he builds or 
improves his land by which its natural 
conformation is changed, he must not 
throw the water in a body upon his neigh- 
bor without his consent. Much less can 
he enter upon his ground and dig a ditch 
to carry off the water from his own ground : 
Gale & Whalley on Easements, 182. 

While, therefore, the plaintiff could not 
compel tiie defendant to use his land as to 

five him the benefit of the accustomed 
ow of rain water, neither can the defend- 
ant gather it in streams, or dam it up on 
his own land, so as to discharge it in a 
body on the plaintiff. He can let it flow 
upon his own land in its acquired chan- 
nds until it finds a nattural outflow on the 
plaintiff's, but he cannot help it to an out- 
let until it finds its natural flow. This is 
very old law. The Romans recognized it 



in their Urban Servitudes, and their doc- 
trine of the rights oiflumen and StilHcid- 
ium did not materially differ from the 
English Common Law. The civil as well 
as the English law prohibited a man from 
projecting his roof so as to throw the rain 
water upon his neighbor. He was re- 
quired to construct his building so as to 
carry water upon his own land. lb. 176. 

The great question in this case was, 
whether the defendant had acquired the 
right by user. The jury have fimnd that 
he had not. The only reason urged for a 
new trial is that the court erred in not 
charging the jury that the defendant under 
the evidence had to do all he had done 
without grant or user. 

The court was asked to say, that one of 
the consequences of a lawful use of bis 
lane was the wearing away of the sur- 
face, and this he could lawfully prevent, 
in whole or in part, in some places and 
not m others, as the proper use of his lane 
required ; and if by these means the places 
of entrance of the water on the plaintiff's 
land became changed the defendant is not 
responsible if he did more than keep his 
lane in proper repair. 

In his argument upon this point, the 
learned counsel contended that the defen- 
dant had the right to select the four places 
in his lane and by building causeways 
there keep up the natural level of his 
ground, letting the rut wash away, and, 
by building these causeways, make the 
water which formerly flowed upon the 
plaintiff* along the entire line, flow into his 
field in an accumulated stream. 

We affirmed the point, but informed the 
jury that if one of the consequences of the 
building of the road was to change the 
natural even flow over the plaintiff's 
ground and to cause it to run down the 
side gutters until it found its natural out- 
flow, he had no right to build the cause- 
ways for the purpose of damming the 
water and throwing it in a body on the 
plaintiff. The j ury was also charged that 
if the water ran upon the plaintiff's land 
of its own volition the defendant would 
not be responsible for the damage it might 
do, but he could not build the causeways 
and open the ditches on the plaintiff's 
land for the purpose of throwing the 
water in a body on him. 

Upon a carefial review of the whole case 
we are satisfied the law was correctly 
stated, and as the case was fieiirly and ex- 
haustively tried, the verdict must stand. 

^^^^^''^fized by Google 
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COMMON PLEAS. 



Rigney v. Pennsylvania Railroad Co. 

Railroad — Contributory Negligence, 

A braketnfln in the employ of defendant company, was 
ordered on a car that was being run into a switch. The 
brakes on the car being defective, he was unable to stop 
it, and met with an injurjr which resulted in his death. 
In an action broug^ht by his widow and minor children, 
Hbld, That plaintiffs could not recover. 

It was a rule of defendant company that the brakeman 
should examine brakes before cutting a car loose from a 
train, and decedent had been so told by the conductor. 
HsLD, his failure to do so was such contributory negli- 
gence as to relieve the defendant from liability. 

The brake chain having been unhooked, at a station 
along the line, by persons unknown, the defendant com- 
pany was not liable for injuries received thereby, the de- 
cedent having neglected to examine said brakes before 
getting on the car. 

Motion for compulsory non-suit. 

This was an action of trespass, &c., 
brought by Catharine E. Rigney and her 
minor children against the Pennsylvania 
Railroad Company for the death of her 
husband by injuries received while in de- 
fendant's employ. 

Deceased was a brakeman, and while 
acting in that capacity was ordered on a 
car which was being shifted on a side 
track. The brake chains being torn, he 
was unable to stop the car, and received 
injuries which resulted in his death. 

H, Keesey and V, K, Keesey^ for mo- 
tion. 

NUes and NileSy contra. 

Dec. 8, 1883. WiCKES,P. J.— Before the 
plaintiflfe can recover, they must show 
that the company defendant was guilty 
of negligence, and that the conduct of 
the deceased or of his coemployees in no 
degree contributed to the accident. 

It is not pretended that, the company 
defendant was guilty of negligence in di- 
rectly furnishing the deceased machinery 
or appliances inadequate for the work he 
was to perform, or omitted to exercise 
proper care in the emplo)rment of persons 
who constructed the machinery or who 
aided the deceased in the execution of his 
duties. 

The contention is that the defendant 



failed to keep the machinery in proper re- 
pair, and that there was no omission of 
duty on the part of the deceased or his 
coemployees in not inspecting the brake 
before using it. The car upon which this 
most unfortunate accident occurred had 
been left at Spring Grove station the eve- 
ning before. There is nothing in the evi- 
dence to show that it was out of repair at 
that time, or that it had carelessly in- 
spected at either of the company's yards 
where inspection was provided for. There 
were three such yards on this division of 
the rOad — viz.: Columbia, York and Fred- 
erick. Everjrthing points to the con- 
clusion that the brake was unhooked, 
during the time the car remained on the 
switch. This brake was not broken in 
any proper sense of the term, but ** un- 
hooked'* ipidway of the car, and thus its 
efficiency destroyed at both ends of the 
car. The defect was patent, and readily 
observed by all who examined it. 

Was it, under these circumstances, the 
defendant's duty to have some one at this 
station, charged with the special duty of 
inspecting cars temporarily left there. If 
at this station, then of course at all other 
stations where cars are taken on and put 
oflF, and at every other point, where the 
ordinary use of the car, or the act of a 
tresspasser, the brake chain might become 
disconnected. I can but think this would 
be holding a company to such a high de- 
gree of care, as the law never requires. 
But such a contingency as this was man- 
ifestly seen and provided for, by the rules 
of the company defendant which were 
given in evidence. 

By one of these rules, it made the 
conductor's duty **to see that the brakes 
of the cars in their train, are in good or- 
der before starting, and to inspect them 
as often as the train stops to take water, 
or lays oflf to pass other trains." And 
another rule makes it the duty of the 
brakeman to aid the conductor in making 
such inspection. It is said these rules' do 

not apply to the case in hand, because the > 
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car on which the accident happened, was 
not a part of the train. 

When we remember the character of 
the duties these employees were engaged 
to perform, this seems but a narrow con^ 
struction of the rules. They were run- 
ning a * * mixed train, '* and shifting cars at 
various stations. At this particular sta- 
tion they were collecting empty coal cars, 
for the freight train * 'coming this way. * * 

In order to get at the empty cars, they 
were compelled to **shift'* this box car, 
and in the general scope of their duty it 
surely became for the time being a part 
of the train, suflficiently so at all events, 
to be covered by rules, manifestly intend- 
ed to promote the safety of those engaged 
in this kind of work. 

But it is contended, that even supposing 
the rules in question applicable to the facts 
of this case, that the company defendant 
cannot relieve itself of liability, by im- 
posing the duty of inspection upon the 
conductor and brakeman. If inspection 
means simply ascertaining whether a 
brake is in order before it is used, which 
may be done, according to the evidence, 
by either looking at it, or trying it, I can- 
not agree that such is the law. Surely 
those who accept this service are some- 
thing more than automantons . As we be- 
fore said, the defect in this instance was 
patent — ^it was readily seen by several 
persons, and could, according to the evi- 
dence, have been instantly discovered by 
trying it. In addition to this, it is in evi- 
dence, that the conductor of this train 
told the deceased, "never cut a car 
loose without trying the brake." Had 
this instruction been obeyed the accident 
would in all probability not have hap- 
pened. Not to obey this order was negli- 
gence on the part of the unfortunate man 
who was killed, and directly contri- 
buted to the accident. It can scarcely be 
said that this order did not apply — ^be- 
cause the car was first attached, and af- 
terwards **cut loose" — it therefore came 
directly within its terms. 



True as was argued the conductor or- 
dered the deceased on the car, and gave 
him no time to try the brake. 

That the conductor ordered him on the 
car is in evidence — but it had not been 
shown, as I remember the facts, that he 
had no sufficient time in which to test the 
brake. But assuming that it is all true as 
alleged, how does it help the plaintiflfs 
case. 

The conductor and brakeman, served a 
common master and were engaged in the 
performance of a common duty — I can 
but think they were fellow servants with- 
in the literal and legal meaning of the 
term. The rule is well settled, which dis- 
charges the master from liability, when 
the injury results from negligence of a 
co-employee. 

Upon the plaintiflTs evidence therefore, 
we find a case of contributory negligence 
on the part of the deceased, even assum- 
ing negligence to be proved on the part 
of the defendant, of which however there 
is not sufficient evidence to justify a ver- 
dict. We therefore enter judgment of 
non-suit. 



C. p. of Lancaster County 

Lemon et al. v. Reidel. 

Municipal Corporation Ordinances — 

Caption in suit for action in penalty. 

In an action to recover a penalty for violation <^ iiniiii- 
cipal ordinances* the suit must be brought in debt, and 
wnere the whole penally is payable to the municipality, 
it must be brought in the name and title of the corpora- 
tion, and not in the name of the informer. 

Penal actions must be construed strictlv, and canootbe 
so extended as to give authority, in the absence of ezpreti 
words, to the peace officer to sue in his own name. 

The transcript of the alderman must set forth theofiease 
and ordinances violated with sufficient clearness and pre- 
cision. Every essential ingredient of the offense must be 
set out by the magistrate. The ordinance, if not in haec 
verba, should be designated by number, section or date 
of passage. 

Where these ingredients are omitted, the judgment win 
be reversed. 

Certiorari upon the proceedings of Al- 
derman A. F. Donnelly. 

June Term, 1883. No. 53. 

On May 25, 1883, B. F. Lemon, a po- 
lice officer, brought suit against C. Reidel 
for violating the market ordinances of the 
City of Lancaster. ^ j 
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On May 31st, a hearing was had before 
the alderman, and judgment was entered 
against defendant for $10, the amount of 
the penalty, and costs of suit. On the 
6th day of June, the defendant's counsel 
issued this certiorari of the proceedings 
to this Court. 

November 17, 1883. Patterson, A. 
L. J. — On consulting authorities and in- 
specting the transcript of this suit return- 
ed by the Alderman, we regret that 
although the motives that impelled the 
initiation of this action were those pro- 
perly influencing a public officer, and 
although the ordinance of the City of 
Lancaster upon which it is based is one 
of the most salutary and beneficial ordi- 
nances to the citizens, yet, nevertheless 
we are compelled to set aside this judg- 
ment. The ordinance which the defend- 
ant is charged with violating, is contained 
in Sections 11 and 12 of the ordinances 
passed March loth, 1870, (City Ordi- 
nances, page no.) With others, it or- 
dains, *'That no person shall, under any 
pretence whatever, purchase on market 
days, within market hours, any market- 
able provisions for the purpose of retail- 
ing or reselling the same" etc., and Sec- 
tion 12 says, **That any person violating 
any of the provisions of the ordinances 
relating to the markets, shall forfeit and 
pay for the use of the city a fine not ex- 
ceeding ten dollars." 

This suit was properly brought as an 
action of debt to recover the penalty, but 
it was brought thus: Officer B. F. Le- 
mon, who sues as well for himself as the 
Mayor, alderman and citizens of Lancas- 
ter V. C. Reideh defendant." It should 
have been brought in corporate name of 
the city, which name, since the Act of 
April 4th, 1867, an act entitled **An Act 
amending the charter of the municipal 
corporation of the City of Lancaster and 
dividing the same into nine wards," is 
the ''City of Lancaster." This suit 
should have been brought in the corpor- 
ate name or title of the City of Lancaster. 

The above ordinance, it will be observ- 
ed, is penal in its character, and provides 
for recovering a penalty. Hence it must 
be construed strictly, and cannot be so ex- 



tended as to give authority in the absence 
of express words to the plaintifi* or peace 
officer, as in this case, to sue in his own 
name. Coke for use of Commonwealth 
V. Jacoby, 2 W. N. C. 391. The Courts 
have held that a proceeding to recover a 
fine for the violation of a lx)rough or city 
ordinance is not a summary proceeding. 
It is of a civil nature, and is to be con- 
ducted according to rules applicable to 
civil cases. Hence we have said this suit 
was properly brought in debt for penalty ; 
and where the penalty goes to the city or 
borough, the corporate name of such city 
or borough should be used as plaintifi*; 
and wh^e it goes to the person suing, 
the corporate name of the city or borough 
for the use of the informer, naming him, 
must appear as plaintiff. But when the 
action is qui lam, a part of the penalty 
going to the informer, and a part to the 
city or borough, the informer must be 
named as plaintiff, suing for himself as 
well as for the city or borough. The or- 
dinance above quoted gives all the penalty 
to the city, and therefore this suit should 
have been brought as above stated. Ken- 
sington V. Glenat, i Phila R. 251. 

The transcript of the alderman does not 
set forth the offense and the ordinance 
violated with sufficient clearness and pre- 
cision. Every essential ingredient of the 
offense must be set out by the magistrate. 
The ordinance, if not in haec verba y should 
be designated by number, section, or date 
of passage. And although it is stated, as 
appears on the magistrate's docket, **that 
the defendant, on Wednesday, May 23d, 
1883, did violate Section 11 of the ordi- 
nance relating to markets of the City of 
Lancaster, by purchasing on said Wed- 
nesday, being market day, within market 
hours, marketable provisions for the pur- 
pose of reselling the same," it is not 
stated that the said market so held, was 
within the limits of the said City of Lan- 
caster. That precision seems necessary, 
when the suit is brought to recover a 
penalty under an ordinance. City of 
Phila. V. Mintzer, 2 Phila. R. 43 ; City v. 
Hughes, 4 Phila. R. 148. 

This latter omission and others men- 
tioned, and the suit not having been 
brought in the corporate name of the City 
of Lancaster, we are of opinion, are mat- 
ters fatal to these proceedings, and the 
judgment must be reversed. The princi- 
pal above stated sustains the first excep- 
tion filed ; and we may add in ^pport of > 
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the fourth exception, that it should appear 
in the evidence direct, or by evidence 
raising a strong legal presumption, that 
defendant not only did purchase market- 
able provision as stated, but that he bought 
the same **for the purpose of retailing or 
reselling the same. * ' 
Judgment reversed. 

OBPEANS' COUBT. 



O. C. of Allegheny County 

In Re Estate of Henry Meyer, deceased. 

Where it appears from the by-laws of a beneficial asso- 
ciation that Its object was to perpetuate a fund for the 
relief of the widows and orphans of its members, the 
words heirs and legal representatives, as used in its by- 
laws and the certificate of insurance issued by it, are con- 
strued t« mean children. 

The odd Fellows' Endowment Association issued a 
certificate of life insurance to J., which provided that the 
amount which would become due thereon at his death 
should be paid to his wife E. or her legal representatives. 
She having died prior to her hu.band, leaving twochild- 
ren to survive her, and he having rt- married and left his 
secotid wife to survive him. Hbld, that the children were 
entitled to the fuud. 

The accountant was also administrator 
of the estate of the deceased wife of the 
decedent, who was designated as the bene- 
ficiary in a certificate issued by the Odd 
Fellows* Endowment Association. He 
receipted to the association for the amount 
which became due thereon as adminis- 
trator of both estates, but claimed to have 
received it as administrator of her estate. 
The decedent remanied and left his 
second wife to survive him. The ac- 
countant not having charged himself with 
the amount received on this certificate, 
she filed exceptions to his account, claim- 
ing that he should be charged with it for 
the purpose of distributing it to her as 
widow of the decedent. 

November 14, 1883. Over, J. The 
certificate of membershsp issued by the 
Odd Fellows' Endowment Association to 
John Henry Meyer, the decedent, provi- 
ded for the payment of the amount which 
would become due thereon to Ernestina 
Emma Meyer, his wife, or her legal repre- 
sentatives, and prima facie, the account- 
ant as his administrator had no right to 
receive it. It appears from the first ar- 
ticle of the by-laws of the association that 
its object is "the creation and perpetua- 
tion of a fund for the relief of the widows 
and orphans of its members." And the 
exceptant contends that she represents I 
the class to be primarily benefited, and 
should be substituted for the beneficiary I 
named in the certificate, and is therefore 
entitled to the fund, and that the account- I 



ant should be charged with it for the pur- 
pose of distribution to her. The eighth 
article of the by-laws provides that upon 
the decease of a member entitled to bene- 
fits the secretary shall forward to the per- 
son named in the certificate of member- 
ship issued to the deceased, or legal heirs, 
the amount due by reason of said death. 
In Hodge's Appeal, 8 W. N. C. 209, the 
words heirs and legal representatives 
used in the by-laws of a beneficial asso- 
ciation, to designate the beneficiaries, are 
construed to mean next of kin as ascer- 
tained by the intestate laws, and if they 
be so construed here it is clear that the 
next of kin of the deceased Mrs. Meyer 
are entitled to this fund. But if it be so 
distributed as the decedent survived her 
and was of her next of kin, under author- 
ity of Anderson's Appeal, 85 Pa. St. 202, 
his administrator would take an equal 
share with their children, contrary to the 
object and purpose of the association. 
Such construction, however, should be 
given to these words, if possible as would 
promote its purpose. And as the object 
was to provide for the relief of orphans 
of members, as well as widows, it can 
only be done by construing them to mean 
children. It seems clear then, having in 
view the designs of the association, they 
should be so construed. If this conclu- 
sion be correct the certificate then pro- 
vides for payment first to the wife of the 
decedent named in it, and in the event of 
her death, then to her children. He had 
two children by his first wife who survive 
the persons designated in the alternative 
or second class, who are to be benefitted 
in the event of the death of the person 
designated in the firbt. It seems reason- 
able that substitution Of persons not de- 
signated in the certificate could only be 
made upon failure of designated persons 
representing both classes. And therefore 
the exceptant, although the widow, can- 
not be substituted as beneficiary instead 
of the deceased Mrs. Meyer, and her 
children as the alternative beneficiaries 
are entitled to the fund. It appears also 
to have been the intention of the dece- 
dent that they should receive it as had he 
not so intended, he no doubt would have 
surrendered the certificate and had a new 
one issued designating the exceptant as 
the beneficiary. 

The exceptions must, therefore, be dis- 
missed. ^ T 
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SUPBEME COUBT. 



Zuver V. Clark. 

Where one who ia involved procures a conves^nce of 
land to be made to his wife, she takes a good title against 
everybody, except persons intended to be defrauded. 

A sheriffs sale on a judgment obtained afi^ainst the hus- 
band after the delivery of the deed woula be subject to 
leins which existed at and before the delivery of the deed. 

A fraudulent grantee Ukes subject to liens, and a pur- 
chaser at sherifTs sale takes upon the same terms ; that 
18, gets all that was conveyed to such fraudulent grantee. 

Uicn creditors are not included among those who may 
be defrauded by the conveyance of the land. 

A creditor who approves or recommends a conveyance 
to the wile of his oeotor, is estopped from denying the 
validity of such conveyance. 

A sale of land without inquisition or waiver thereof is 
unauthorised and void, and such sale is not confirmed by 
the distribution of the proceeds amongst the judgment 
creditors of the debtor. 

Where there is a pretended waiver parol testimony is 
admissible to prove that there was in fact no waiver. 

Where a witness is competent to testify as to matters 
occuring since the death of a partv, but not as to matters 
occuring before death, a general otnection to hia com- 
petency as a witness will m overruled. 

Error to the Court of Common Pleas of 
Lawrence county. 

November 12, 1883. TrunkeyJ. — As 
against everybody, except persons intend- 
ed to he defrauded, the deed by Mc- 
Cready to Nancy Zuver vested a good 
title in her for the land in controversy. 
Joseph Zuver was as completely divested 
of title as if the conveyance had been 
made to his wife in good feith for a full 
consideration in money ; and if void as to 
creditors, yet the title was changed and a 
sheriff's sale upon a judgment obtained 
against Joseph Zuver after the delivery 
of the deed, would be subject to liens 
which existed at and before the date of 
delivery. A sheriff's deed would pass 
to the purchaser all that was conveyed to 
the fraudulent grantee, and as such gran- 
tee took subject to liens, if any, the pur- 
chaser at sheriff^s sale would take upon 
the same terms. Lien creditors are not 
included among persons who may be de- 
frauded by the conveyance of land, for 
they may follow the land irrespective of 
all changes in the title, honest or dishonest: 
Byrod's Appeal, 31 Pa. St. 241 ; Fisher's 



Appeal, 33 Id. 294. But the deed being 
void as to the defrauded creditors, as re- 
gards them, it is still their debtor's estate 
which is sold in satisfaction of their debts, 
and the purchaser obtains the right to 
contest and avoid the conveyance : Hoff- 
man's Appeal. 44 Pa. St. 95 ; Jacoby's 
Appeal, 67 Id. 434. Should a surplus re- 
main after paying the debts it would be- 
long to the grantee, for the grantee's title 
only fails so far as it stands in the way 
of the creditors. 

At the time Samuel Zuver obtained his 
judgment Nancy Zuver was the apparent 
owner of the land. He was the pur- 
chaser at sheriff's sale made by virtue of 
9i fieri facias issued on his own judgment. 
Indorsed on the writ is a waiver of inqui- 
sition purporting to be signed by Joseph 
and Nancy Zuver. It may be conceeded 
that prima facie the waiver is genuine, 
having been taken by the oflScer and re- 
turned with his writ. The defendant ob- 
jected that the waiver was a forgery 
but the court ruled that she could not set 
up the want of inquisition, and overruled 
her offer to prove the forgery and that 
there had been no waiver of inquisi- 
tion. That was error. Whether the 
grantor, or the grantee, in the alleged 
fraudulent conveyance is the party who 
can legally waive inquisition, is a ques- 
tion not raised at present ; the cause was 
tried as if the defendant h^d no right to 
object to the plaintiff's title. 

It has already been seen that the right 
to contest Nancy Zuver 's title and posses- 
sion can only exist in a creditor or pur- 
chaser at sheriff's sale. If that sale was 
void the purchaser was without footing 
to make the contest. A creditor cannot 
oust her, or contest her right, save by due 
legal proceeding. Were he to intrude in- 
to possession he could not defend on the 
ground that her deed is void, or voidable. 
He must obtain judgment and pursue the 
proper legal means for collection of his 
debt, and then a fraudulent deed shall not 
block his way ; but he is not al 
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the deed aside until he meets it with vailid 
process, or with the title founded on a 
valid judicial sale of the property. 

A sale of land under a fieri facias with- 
out inquisition, or waiver thereof, is un- 
authorized and void. A void sale is not 
confirmed by a distribution of its proceeds 
amongst the judgment creditors of the 
debtor : Gardner v. Lisk, 51 Pa. St. 506 ; 
St. Bartholomew's Church v. Wood, 61 
Id. 96. Nothing can be added to the 
opinions in these cases in support of the 
points decided, nor need the other cases 
of like import be cited. In St. Bartholo- 
mew's Church V. Wood there was a pre- 
tended waiver of inquisition, but it was 
held that testimony was admissible to 
show that in fact there had been no 
waiver. 

The third specification of error cannot 
be sustained. As printed in the paper 
book the objection to the witness, George 
E. Zuver, materially differs fi-om the bill 
of exception which shows that the objec- 
tion was to his competency to testify. He 
was competent with respect to matters 
that had occured after the death of his 
father, and if incompetent to prove events 
prior to said death, the objection should 
have been pointed to that period. 

The defendant's first and second points 
should have been affirmed without the 
added qualification. If Samuel Zuver 's 
debt was paid,' or a satisfactory arrange- 
ment made with him for its payment ; or 
if he approved and recommended the 
conveyance of the property to Nancy 
Zuver, he was not a person intended to 
be defrauded, and the conveyance was 
valid as against him. If the conveyance 
was void as to other creditors, and not as 
to himself, that fact could in no way 
work to his advantage. As well might 
Joseph Zuver have attempted to avoid the 
conveyance as one of his creditors who 
advised and approved the making of it. 
None but a person intended by the parties 
to the conveyance, to be hindered, delay- 
ed or defrauded, or one holding under 



such person ; for instance, a purchaser at 
judicial sale, in the collection of a debt 
due such person, can avoid the convey- 
ance ; for only as against such person or 
persons is the deed void under the statute 
of fraudulent conveyances. 

Judgment reversed and venire facias de 
novo awarded.* 



QUABTEB SESSIONS. 



Q. S. of Perry County. 

Commonwealth v. Rhoads. 

Charge of the Court on indictment for 
riot and riotous assembly against the 
above named defendant and six others. 

November Sessions, 1883. Barnett, 
P. J. — Gentlemen of the fury : The de- 
fendants in this case are charged in an 
indictment containing three counts, first 
with the oflFence of riot, in the second 
count with being guilty of a riotous as- 
sembly, and in the third with riotous de- 
struction of a private dwelling. 

Blackstone defines an unlawfrd assem- 
bly to be **when three or more do assem- 
ble themselves together to do an unlawful 
act, as to pull down enclosures, to de- 
stroy a warren or the game there in — and 
part without doing it, or making any mo- 
tion towards it. " A riot (as defined by 
him) is where three or more actually do 
an unlawftil act of violence, either with or 
without a common cause or quarrel ; as if 
they beat a man ; or hunt and kill game 
in another's park, chase, warren or liberty; 
or do any other unlawfril act with force 
and violence ; or do a lawful act, as re- 
moving a nuisance in a violent and tumul- 
tuous manner. Violence is defined by 
Webster to be ** physical force, strength 
of action or motion." Bouvier's Law 
Dictionary s^ys it is **the abuse of force," 
that force which is employed against com- 
mon rights, against the laws, and against 
public liberty. Holt, C. J., in delivering 
the opinion of the court in a certain case, 

♦See Neiderhofer v. Bange, i York Lboal Record 
38, where the Court set aside a SheriflTs sale of property 
which had been conveyed like the above, on pctiUon of 
the purchaser. 
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said that the books are obscure in the def- 
inition of riots, and that he took it that it 
is not necessary to say they assembled for 
that purpose, but there must be an un- 
lawful assembly ; and as to what act will 
make a riot or trespass, such an act as 
will make a trespass will make a riot ; as 
if a number of men assemble with arms, 
in terrorem populi, though no act is done ; 
so if three come out of an alehouse and 
go armed. (Tomlin's Law Dictionary', 
see Riot.) ** Wherever tliere is a pre-de- 
termined purpose of acting with violence 
and tumult, the conduct of the parties 
may be deemed riotous. Thus, although 
the audience in a public theatre have a 
right to express the feelings excited at 
the moment by the performance, and 
therefore to applaud or hiss any piece 
which is represented, or any person who 
exhibits on the stage, yet where a number 
of persons, having come to a theatre with 
a pre-determined purpose of interrupting 
the performance, so as to render the actors 
entirely inaudible, though without oflfer- 
ing any injury to the house, it was held 
that they were guilty of a riot. * ' Clifford 
v. Brandon, 2 Camp. 268. **It is a riot if 
a number of people assemble in a town, 
in the dead of night, and, by noise or 
otherwise, disturb peaceful citizens.*' — 
Penna. v. Criffs et al., Addison's Reports, 
277. Time, place and circumstances are 
not without influence in characterizing 
human action. The ringing of church 
bells in the years that are gone was con- 
sidered, if not absolutely necessary, at least 
altogether lawful. But now in densely 
populated places and when clocks and 
watches are found in every habitation, 
the same thing under certain circum- 
stances has been declared a nuisance and 
restrained by inj unction . Certain conduct 
might be considered riotous in a church 
which would not be so in a bar-room ; on 
the sabbath, which is not such on a secu- 
lar day ; and under our present civiliza- 
tion which would not so have been con- 
sidered in ages past and gone. The evi- 



dence on both sides in this case shows 
that the defendants, or some of them, in 
the latter part of July last or beginning of 
the following August, went to the cabin 
of the prosecutor in this county, and, with 
ratchet boxes, bells, horn and discordant 
noises, engaged in what they call a sere- 
nade. It does not appear that they did 
any injury to the cabin, then forming the 
residence of the prosecutor, and there- 
tore we think there should be no convic- 
tion under the third coimt of the in- 
dictment. But we think the evidence is 
suflBcient, if believed by the jury, to 
constitute the offence charged in the first 
and second counts of the indictment. 

In order to operate the boxes produced 
in evidence, the bells and the horns that 
produced the noises heard a mile away 
from the scene of action, such violence 
was necessarily employed as was suflB- 
cient to constitute an element in the crime 
of riot : and the acts so performed we 
think must now be held unlawful. 

It is the duty of the Courts so to ad- 
minister the laws as to preserve the pub- 
lic peace. And however serenades may 
have heretofore been regarded in the com- 
munity, we think it is the duty of the 
Courts to so declare to law to be, that 
that which is now calculated to disturb 
the public peace is contrary to law. If 
we are not mistaken, serenades of this 
kind have been resisted in several in- 
stances by the parties serenaded to the ex- 
tent even of the use of fire arms, and it 
certainly depends very much upon the 
personal characteristics, good nature and 
forbearance of the parties serenaded, that 
they are not forcibly resisted in every in- 
stance. Tempora mutaniur et mm mata- 
mur in illis, is the expression of a fact, 
which challanges recognition. That 
which is now calculated to disturb peace- 
ful citizens and incite to active resistance 
must be declared to be unlawful ; and 
serenades of this kind are characterized 
by that sort of violence that constitutes 
the offence, if perpetrated by^^tiiiree orj 
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more, which is riotous in all its incidents. 
All present at a riot are prima facie of 
the number of rioters. But owing to the 
curiosity implanted in our nature, which 
attracts spectators to public demonstra- 
tions, the presumption of guilt may be re- 
butted by actual proof that the spectators 
were not active participants in the scenes 
they were witnessing. And if any of the 
defendants in this case were merely spec- 
tators, who were not of the number who 
originally met for the purpose of eflFecting 
this serenade, then, upon evidence that 
they did not actually assist in producing 
the discordant sounds and annoying 
noises, they should be acquitted. But if 
all assembled at the place of serenade had 
previously met, and came there in com- 
pany, they might all be convicted. You 
may find certain of the defendants guilty 
in manner and form as they stand indict- 
ed in the first and second counts of the 
indictment, and as to the rest of the de- 
fendants not guilty, if you think such ver- 
dict justified by the evidence. Now, fin- 
ally, we say to you that so called cala- 
thumpian serenades, performed with in- 
struments, creating hideous noises, are 
riotous within the meaning of the law, 
and we submit it to you under all the 
evidence in this case, to say whether the 
defendants in this case or any of them are 
guilty of such offence. 



COMMON PLZAS. 



C. p. of 



Luzume Couaty. 



Brown v. Peters. 



Where a lease has the name of A. as lessee in the body 
of the paper, and is siraed by A. and also by B. with the 
wore **Dail" added to his name, it is a joint undertakins: 
by both. 

As between themselves they are principal and surety ; 
in faYor of the lessor they are both principals. 

Rule for a new trial. 

October 29, 1883. Rice, P. J.— In the 
body of the lease, upon which this action 
was brought, only the names of James S. 
Brown, as lessor, and Benjamin F. War- 
ner, a lessee, appear, but it is signed and 
sealed not only by them, but also by Owen 
A. Peters, in firont of whose name ap- 
pears the word **bail/* We charged the 



I jury that the defendant could not be held 
I as a joint lessee, nor as a surety or guaran- 
|s or, and left it to them to say whether the 
\ defendant had collected the rent firom 
Warner and had not paid it over, as tes- 
' tified by the plaintiff. 

' A more careful examination of the au- 
' thorities, which were not cited to us upou 
j the trial, has satisfied us that in charg- 
ing as to the defendant's liability upon 
the written instrument we erred. The 
case of Fidler v. Hershey, 9 Nor. 363, 
seems to be in point. That was an action 
to recover rent. In the body of the lease 
the name of Householder alone appeared, 
but Spangler and Fidler signed as securi- 
ties. The action was defended by Fidler 
alone, and upon writ of error taken by 
him the court said : **the evidence tend- 
ed to show, and the jur>' found, that there 
was a lease signed by Householder, 
Spangler and Fidler his sureties, and 
though Hershey" (the lessor) **had 
knowledge of that relation, they were 
jointly liable to him. * ' The case of Kleck- 
ner v. Klapp, 2 W. & S. 44, is still more 
to the point. It was an action to recover 
rent. In the body of the lease Kleckner 
and Charles are named as lessor and les- 
see respectively. It was signed by them, 
and also by Klapp, who added to his sig- 
nature the word **surety." The court, 
in holding that he was liable, said : **This 
is exactly the case of Croddock v. Armor, 
in which such a marginal annexation to 
the name of one of the parties was not 
allowed to change his character of prom- 
issor to that of guarantor. " In the case 
of Klapp V. Kleckner, 3 W. & S. 519, the 
instrument was held to be a joint and 
several obligation . In the case of Croddock 
V. Armor, 18 W. 258, the surety annexed 
to his signature to the note in suit the 
words, * 'security for the fulfillment of the 
above . ' ' The court said : * * They are not 
technically words in a contract of guaran- 
tee, and the juxtaposition of the signa- 
ture, as well as the absence of apt words, 
to indicate a contingent responsibility, 
shows that the parties intended to be 
jointly bound. * * See, also, upon theqnes- 
tion raised as to the statute of fiauds, 
Pain V. Stackhouse, 2 Wr. 302-306. These 
authorities clearly show that there was er- 
ror in our instructions upon this point 
We are not satisfied that there was any 
mistake in our instructions as to the re- 
pairs made by the defendant. 



The rule is made absolute. 
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SUPBEHE CQUBT. 



Logue's Appeal. 

Where a porchAser of realty at sheriff's sale being un- 
able to pay the amount of the bid, borrows the amount 
from another, and the sherififs deed U made to that 
other under an agreement that the said couveyance 
shall stand as security for said l>>an with interest, such 
conveyance is in law a mortgage, and equity will decree 
a re-con vejrance to the borrower on paymei^t of the loan. 

Appeal from the decree of the Court of 
Common Pleas of Clarion county. 

October 22, 1883. Sterrett, J. 

In considering and weighing the evi- 
dence and in drawing his conclusions 
therefrom, the learned master appears to 
have proceeded on substantially correct 
principles, and an examination of the evi- 
dence satisfies us that it was quite suf- 
ficient, both in kind and degree, to war- 
rant his conclusions of £Eict and justify the 
court below in sustaining them. As to 
the averments of the bill which con- 
stitute the equity of plaintifiTs case, he 
introduced testimony that was clear, dis- 
tinct and positive* The testimony of Mr. 
Slattery, as well as that of the plaintiff 
himself, was clearly of that character. 
In addition thereto, they were fully sus- 
tained by the corroborating evidence of 
several witnesses, as to material allega- 
tions of the bill. If this testimony was 
believed, the suflSciency of the evidence, 
in a legal point of view, to convert a 
deed, absolute on its face, into a mortgage, 
cannot be doubted. It was clear, precise 
and indubitable. It is true there was 
conflicting testimony as to all the essential 
features of the case, but the proper ftinc- 
tions of a master, in such cases, is to con- 
sider the testimony, pass upon the cred- 
ulity of the witnesses, and thus determine 
the fJEicts. If the existence of conflicting 
testimony, introduced perhaps by guilty 
parties for the very purpose of shielding 
themselves, were alwa3rs sufficient to ren- 
der the evidence, as a whole, doubtful or 
uncertain, few fraudulent transactions 
would be exposed or thwarted. When 



properly ascertained in the duly appointed 
way, the facts must be accepted as true. 
It has long been the settled practice of 
the court not to disturb the findings of 
an auditor or master which have been ap- 
proved by the cotut, especially when they 
are based on oral testimony, except in 
cases of plain mistake, affirmatively shown 
or apparent on the face of the record. In 
this case nothing of the kind appears in 
any form, and hence it follows that the 
several specifications of error relating to. 
the master's conclusions of fact and the 
action of the court upon exceptions 
thereto, are not sustained. 

After an elaborate discussion of the 
testimony and reference to , authorities 
bearing thereon, the learned master says : 
''In the light of these authorities, and 
upon full consideration of all the evi- 
dence, without ftuther commenting on 
the weight, weakness or contradictions 
therein, on either side, in our judgment it. 
preponderates strongly in favor of plain- 
tifi*, and establishes to our satis&ction be- 
yond a reasonable doubt the complaint set 
up in this bill. We therefore find the 
facts stated in plaintiff's bills to be sub- 
stantially true and correct, and content 
myself by this reference thereto without 
extending this report by repeating them 
here.'' 

The substance of the controlling fiu^ts 
thus established is, that at a sheriff^s sale, 
in August, 1879, of the respective inter- 
ests of Eli Logue and Reuben Logue in 
a certain tract of land, the appellee was a 
bidder and became the purchaser of said 
interests for the aggregate sum of $6,110; 
that shortly afterwards appellant agreed 
to loan appellee the money with which to 
pay his bid, and it was then agreed, by 
and between them, that as security for 
the loan the sheriff^s deeds for the prop- 
erty so purchased by the appellee should 
be made directly to appellant, to be by 
him held, as a mortgage, until the money 
loaned with interest thereon was repaid, 
and accordingly the sheriff's deeds foTj 
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the property were executed, acknowl- 
edged and delivered to appellant; that 
soon thereafter appellant fraudulently re- 
pudiated said agreement and claimed to 
hold the legal title to the land absolutely 
in his own right, free and clear of any in- 
terest of appellee therein ; that, in Oc- 
tober, 1879, appellee tendered appellant 
the full amount of the loan and interest 
thereon, which the latter refused to ac- 
cept. The master also finds that since 
the filing of the bill appellant was reg- 
ularly put in possession of the land and 
then held the same under the sheriffs 
deeds above mentioned. 

The question then is, whether upon 
the fisict* thus established the appellee 
was entitled to a decree declaring the 
sheriflPs deeds to be in fact mortgages, 
and ordering appellant, upon payment of 
the money secured thereby, to convey the 
legal title to the land therein described to 
the appellee. In some of its features the 
transaction differs from the familiar case 
of an absolute conveyance of land by the 
holder of the l^;al title, as security merely, 
and so intended by the parties thereto ; 
but in principle it is the same. Equity 
regards the substance rather than the 
form of a transaction . By his purchase at 
the sheriflPs sales appellee acquired an in- 
ceptive title to the land in question, which 
by payment of purchase money and de- 
livery of deeds would have ripened into 
a complete l^^al title. He had such an 
interest as would have been bound by the 
lien of a judgment entered between the 
date of sale and the acknowledgment and 
delivery of the sheriflPs deed. But, in- 
stead of taking the deeds in his own name 
and then mortgaging the land to secure 
the loan made by appellant, it was sug- 
gested by the latter that the deed should 
be made directly to him as security for the 
loan. This was agreed to and the arrange- 
ment was carried out. The manifest pur- 
pose of this was not to vest the title abso- 
lutely in appellant, but to enable appellee 
to raise money to pay his bid by pledg- 



ing the land as security for its repayment. 
Appellant's subsequent repudiation of the 
agreement, under which the deeds were 
made to him directly, and his attempt to 
use the deeds for a purpose that was 
never intended when he obtained them, is 
a palpable fraud against which equity, 
under the facts and circumstances found 
by the master, will undoubtedly afibrd 
relief. 

The decree of the court below declar- 
ing that the sherifTs deeds be taken and 
held to be mortgages, given to appellant 
to secure the payment of the $6, 1 10 loan, 
made by him to appellee on August 13rd, 
1879, and enjoining appellant from con- 
ve5ring or encumbering the premises, etc., 
is correct as feu- as it goes, but it does not 
go quite far enough. It should also pro- 
vide that upon repayment of the loan, or 
so much thereof as remains unpaid, with- 
in a reasonable time, appellant shall con- 
vey the land in fee to appellee, by deed 
with covenant of special warranty against 
all acts done or suffered by himself. This 
decree may be enforced by attachments, 
or a master may be appointed by the 
court for the purpose of making the con- 
veyance. It appears that since the de 
cree was entered the case has been sent 
to a master for the purpose of stating an 
account between the parties and ascertain- 
ing the balance due by appellee to appel- 
lant. The sum to be paid by appellee to 
entitle him to a conveyance of the land 
will thus be ascertained and the decree 
can then be carried into effect by the 
court below. 

Decree afSrmed and appeal dismissed 
at the costs of appellant. 



Patterson's Appeal. 
Trustees — Discretion of— Commission of. 

When a trustee expends, judiciously snd for the pema- 
nent improvement of the trust estate, a larger sum of 
money tlias was originally contemplated, under an order 
of court authorizing such improvement, he will not be 
surcharged with the sum so expended. 

A trustee acting in good faith is entitled to a oonuni»ioD 
on money borrowed and expended in the improvemest 
of the trust estate, even though his account is so kept as 



to require testimony in explanation and a rcstatemest 
thereof bv the court, but tne costs incidc 
statement are chargeable to acooni^tant. 



Digitized by 



>y Google 



YORK I^EGAL RECORD. 



173 



Where a cestui que trust Ihrnithcs money to aid in pay- 
ment of improvements, in excess of the amount provfded 
for by order of court, he is estopped from denying the 
right of the trustee to make such additional expenditures. 

Appeal from the decree of the Or- 
phans* Court of Allegheny county. 

T.H. Baird Patterson, Esq. , tnistee, was 
authorized and empowered to borrow 
$64,000 for the improvement of certain 
real estate at comer of Penn avenue and 
Sixth street, Pittsburgh . The money was 
borrowed and so expended, but was in- 
sufficient to pay for the improvements. 
One of the parties interested in the estate 
advanced a large sum of money to assist 
in pa3rment of the extra cost, and subse- 
quently filed exceptions to the trustee's 
account. 

The following extracts from the opin- 
ion of Over, J., contain a brief but com- 
prehensive statement of the fects and of 
the law applicable to such cases. 

*'It appears from the evidence in this 
case that the trustee, T. H. Baird Patter- 
son, has expended in erecting the build- 
ings on the trust property, and fitting 
them up fortenants, thesumof $7 1 ,008.74, 
and in pa3rment of taxes and insurance on 
the property, interest on the mortgage, 
and other incidental expenses, the sum of 
$14,026.93, making a total expenditure of 
$85,035.67. It cannot be questioned that 
this sum has been very judiciously ex- 
pended, and that the result has been to 
largely enhance the rental and permanent 
value of the property. 

**It is objected, however, to allowing 
the trustee credit for all these expendi- 
tures, that he was limited by the decree 
of court appointing him, to an expendi- 
ture of not more than $64,000. 

•'The cost of the building in excess of 
the $64,000 has been paid by the trustee, 
twenty-five hundred dollars of it with 
money furnished by the exceptant, and 
the balance out of the rents collected by 
him. The contingent interests are cer- 
tainly not injured by having a better 
building erected, without additional en- 
cumbrance on them, than was originally 
contemplated. And the objection to this 



expenditure, so fiBU- as they are concerned, 
is without merit As the exceptant vol- 
untarily furnished of his own money 
twenty-five hundred dollars towards pay- 
ing this additional cost, he is estopped 
from den3dng the trustee right to expend 
that sum. The only cause of complaint, 
then, which he could possibly have is that 
the rents were appropriated to its pay- 
ment. The evidence shows that he was 
frequently consulted by the trustee in re- 
gard to the building, the difierent con- 
tracts, the changes made therein and the 
improvements demanded by the tenants, 
and consented to the same. That he was 
at the building almost daily, and knew 
that it would cost more than originally 
contemplated, and made no objections. 
Now, that the additional cost had been 
incurred, and he largely benefitted there- 
by, he is certainly estopped from denying 
the right of the trustee to appropriate the 
rents to its payment. 

There is no doubt from the evidence 
that the trustee gave the greatest care 
and attention to this building, and the 
amount claimed by him for his services, 
five per centum on the amount expended 
by him seems reasonable, and is therefore 
allowed him. 

**The property upon which the build- 
ing was erected consists of four adjoining 
lots of ground, each of which was devis- 
ed by the will of Joseph Patterson, de- 
ceased, to one of his four children for life 
with remainder over. 

*'The contracts for the construction 
covered the whole of the building on this 
property as well as a building on a lease- 
hold adjoining, which the devisees for 
life were having erected under an ar- 
rangement with the trustee, Mr. Patter- 
son. The cost of the building on each 
lot was not equal, and to adjust it properly 
it was necessary to estimate the amount 
of work done on each. As the contracts 
were finished the trustee should have had 
the cost of the work apportioned, and 
should have filed such apportiomnentT^ 
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with his account. He foiled to do this, 
and considerable of the time taken in the 
hearing of this case has been consumed 
in endeavoring to arrive at a proper ap- 
portionment of the cost of the building. 
He also intermingled in the account filed 
receipts and disbursements made on ac- 
count of the building erected on the lease- 
hold, of which this court has no juris- 
diction, making it necessary to restate the 
account. For these reasons the costs 
must be imposed upon him. * ' 

November 5, 1883. Mercur, C. J. 
This decree is so definitive in forih, as 
well as ill law, that we must refuse to 
quash the appeal. Nevertheless we think 
that a party dissatisfied with the finding 
of facts or of the law by the auditing 
judge should file exceptions thereto, and 
have them' considered and decided 
by the Orphans' Court, before the 
final decree is made. Justice to the im- 
portant interests passed upon by that 
court requires this. If the decree be 
brought here for review we are entitled 
to all the aid to be derived fi-om the last 
consideration of the case. 

A careful examination of the evidence 
and of the finding fails to convince us 
that there is any error in the decree. - That 
the account was irregularly kept and at 
first improperly presented is unquestioned; 
but it is restated and corrected, and all 
the costs resulting fi-om its improper pre- 
sentation were imposed on the account- 
ant. 

In expending a greater sum in the erec- 
tion of the building than was at first au- 
thorized by the order of court, the appellee 
ran the risk of not having his inciieased 
expenditure meet the approval of the 
court. It was, however, approved, and 
we think justly. The money appears to 
have been judiciously expended, and 
much of the woik was done on consulta* 
tion with the appellant and under his im- 
mediate observation. It would now be 
inequitable to disturb the decree. 

Decree affirmed and appeal dismissed 
at the costs of the appellant. 



COMMON PLZAS. 
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Delaware Co. 



Esrey v. Gray. 

PrcLctice — Pleadings — Inconsistent Rules. 

A rule to plead and a rule to arbitrate are inconsistent 
and cannot DC entered at the name time. 

Sur rule to strike off^ a rule to plead. 

The plaintiff" in this case entered a rule 
to arbitrate and a rule to plead at the 
same time, upon which the defendant 
took this rule. 

December 3, 1883. Clayton, P. J. 

The plaintiff", entered a rule of refer- 
ence and rule to plead at the same time. 
The defendant has moved to strike off 
the latter rule as inconsistent with the 
former one. 

The effiect of the rule of reference is to 
take the case away from the common law 
mode of trial, and to submit all matters at 
variance between the parties, without 
further pleading, to the arbitrament of 
referees to be chosen by the parties. 
While the jurisdiction of the court is not 
perfectly taken away until the arbitrators 
are chosen, the eff'ect of the rule is to give 
notice that the case is to t^ke that course. 
Having elected to pursue the statutory 
mode of trial, the plaintiff" cannot have 
two strings to his bow and follow both 
modes at one and the same time. The in- 
consistency of the two rules will more 
clearly appear by reversing the parties. 
Suppose the defendant, without the rule 
to plead, were to do so, and to file a plea 
requiring a replication ; could he rule the 
plaintiff to take judgment? Pleadings 
are often very long and intricate, running 
through several months ; subject to de- 
murrers, and rules to strike off, alter and 
amend. If the case could proceed under 
the rule of reference, and at the same time 
go on in the common law form, until the 
arbitrators are chosen, there is no good 
reason why it could not go on afterwards 
until finally settled by award or appeal. 
The entry of the rule of reference is a 
stop to all further proceedings. The two 
rules are, therefore, inconsistent. They 
cannot be both in force at the same time, 
and as the defendant has elected to have 
the rule to plead stricken off, the rule for 
that purpose must be ma^e absolute. 
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SUPBEME COUBT. 



Sanderson v. Pennsylvania Coal Company. 

Plaintiff brought suit for damages sustained by the 
pollution of a stream of water flowing through her prop- 
erty. Held.. That it was error for the Court below to 
instruct the jury that "the amount of damages are alto- 
gether in your discretion. " 

Error to the Court of Common Pleas of 
Lackawanna county. 

This was an action of trespass on the 
case by J. G. Sanderson and Eliza Mc- 
Brair, his wife, in right of said wife, 
against the Pennsylvania Coal Company. 

The facts were as follows : 

Eliza McBrair Sanderson was the 
owner of a valuable lot of land situate in 
tbecityofScranton, Lackawanna county, 
which she had improved for a residence, 
at a very large expenditure. One of the 
chief attractions inducing her to select 
this place for a residence, was a private 
stream or water-course of pure water run- 
ning on the surface through this land. 
And a considerable amount of the ex- 
penditure above mentioned was applied 
in making the water of this stream use- 
itd and convenient for domestic purposes 
in her dwelling house and its appurte- 
nances. Shortly after the plaintiff had 
completed the said arrangements, the de- 
fendants, who are the owners of lands 
farther up the stream, established one of 
their collieries a couple of miles above the 
said land of plaintiff, and so opened and 
managed the working of their mine, as to 
discharge their mine water into this 
stream. Instead of attempting to pre- 
vent such discharge, they, on the con- 
trary, for their own convenience, dug a 
ditch or channel of nearly half a mile in 
length, to carry the mine water from the 
point where it is pumped out of the shaft 
directly down into this stream. By 
reason thereof the water was so cor- 
rupted that the plaintiff was compelled to 
give up the use of it entirely, and have 
water brought at a considerable expense 



from another source to her house and 
grounds. Failing to obtain any compen- 
sation from defendants for the injury thus 
done her, she finally brought the present 
action on the case. 

The cause was first tried in 1878, and 
the court below then awarded a com- 
pulsory nonsuit, on the ground that this 
was damnum absque injuria ^ the dis- 
charge of the mine water being necessary 
in mining. This judgment was reversed 
by the Supreme Court and a venire de 
novo awarded. The case is reported in 
86 Pa. St., 401. Upon the second trial 
in the court below, the defendants set up 
the same defense as before, and upon 
judgment being entered against them 
took a writ of error and brought the case 
again before the Supreme Court for the 
purpose of having the former decision re- 
considered. The judgment was, how- 
ever, affirmed. 

Verdict and judgment for plaintiflfe for 
$250. Plaintifis took this writ. 

April 16, 1883. Trunkey, J.— The 
controlling principles in this case respect- 
ing the plaintiff's right to recover, if in- 
jury was caused to her by the defendant 
polluting the waters of Meadow creek 
with water from its colliery, were stated 
in an exhausitive opinion by the late Jus- 
tice Woodward (86 Pa. St., 401.) Upon 
the second hearing there was quite as 
little recognition of a right in the owner 
of a colliery to materially injure the prop- 
erty of another by fouling a stream with 
mine water, as upon the first: 94 Pa. St., 
302. Now the question is, whether the 
plaintiff is entitled to compensation for 
the direct and immediate loss resulting 
from the injury. 

In affirming the plaintiff's point the 
court ruled that if the defendant polluted 
the waters of Meadow brook, thereby 
causing an injury to the plaintiff, she is 
entitled to recover damages, that the 
measure of damages is compensation for 
the injury resulting from the defendant's 
acts, and that the verdict shotj^ be^i^tu 
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sum that will compensate the plaintiff for 
the actual loss she suffered, caused by the 
defendant, previous to bringing the 
action . That was in accord with the gen- 
eral rule in actions of tort, where the in- 
jury was unintentional and unaccom- 
panied with malice ; but, though sound, 
it was frittered away by other instruc- 
tions. 

Near the end of the charge the court 
said : *'Now you have it in your power, 
after you have examined all the evidence 
in this case, to say what damage the 
plaintiff is entitled to recover. The 
amount of damages are altogether in your 
discretion ; what damages you may 
award the plaintiff is purely for you. You 
may, in your discretion, say that she is 
entitled to nothing more than nominal 
damages, which would be nothing more 
than six cents ; you may say that she is 
entitled to $500 ; you may say she is en- 
titled to $1 ,000 ; you may go as high as 
the amount named in the evidence, if you 
believe that is the plaintiff's actual dam- 
age. After ascertaining whether the 
flow of water in this stream is a benefit to 
her or not. If you find it is not a benefit 
and that she ought to recover, then, of 
course, you will give to the plaintiff dam- 
ages to that amount, if you please. ' ' All 
that was error. It gave the jury fall lib- 
erty to give damages in their discretion ; 
to do as they pleased. To exercise the 
power to find nominal damages, or a fi:ac- 
tion of what was used, was against law ; 
their duty, under their oaths, was to de- 
termine from the evidence what sum 
would be a ftill compensation for the loss 
suffered by the plaintiff from the defend- 
ant's fouling of the waters of Meadow 
brook and they had no lawful power to 
find damages for less. They were bound 
to *'go as high as the amount named in 
the evidence;'* if they believed she suf- 
fered so much damage. It was no matter 
of discretion, but a sum to be determined 
from the evidence that would compen- 
sate the loss, as clearly so as if the plain- 



tiffs house had been destroyed and the 
jury were to find its value from the testi- 
mony in the cause. Even if deduction 
could be made for benefits, the value of 
the loss should first be found. 

There was no allegation of injury from 
overflow, or for swelling the waters of 
the stream ; but the plaintiff complained 
that the defendant had made the water 
unfit for the uses she had enjoyed. 
**Though fouled there is more of it, "is 
not a good answer. A large stream of 
impure and unwholsome water may be 
of greater market value than a small one 
that is pure and wholesome ; and if the 
benefits of a large and constant flow of 
unwholsome water, which spoils a small, 
pure stream for the uses of a dwelling 
house, can be ofiset against the owner's 
claim for the injury, he is without rem- 
edy. His property can be taken or in- 
jured against his will, with impunity, for 
private use. This is not the law. He 
may hold and enjoy his property so long 
as he chooses, except when taken, in- 
jured or destroyed, for the use of the pub- 
lic. A man has no right to turn a stream 
out of its natural channel into another 
stream, thereby increasing the flow of 
the latter through another man's land, 
and though no appreciable damage 
could be proved, an action would lie. If 
it be conceded that the turning of water 
from a colliery into a stream is an excep- 
tional case, for which an action will not 
lie where it has done no injury in fact; 
yet if it has fouled the stream the injured 
party is entitled to redress. The plaintiff 
avers that the defendant has subjected her 
to conditions that did not exist when she 
built the dams, laid pipes, improved her 
property, and began to use the water of 
the stream, not by increasing the quan- 
tity, but by spoiling the water for her 
uses . * * There is no set-off, or recoupment 
of damages, not founded on the und 1- 
taking or default of the party sought to oe 
subjected to such adjustment, nor can he 

who has inflicted a wrong require the in- 
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jured party to accept indemnity in any 
other way than such as the law pro- 
vides : * * Gerrish vs. New Market Man- 
ufacturing Co,, ID Fost. (N. H.), 478. 
No infringement on the rights of another 
can be justified on the ground that the act 
is a benefit to the owner, if it is done 
against his will : Tillotson vs. Smithy 32 
N. H. 90. Benefit to a meadow below a 
dam by a ditch, dug at the time of the 
erection of the dam by the owner of the 
dam, through his own land, cannot be set 
off against damage to the meadow by sub- 
sequent overflowing occasioned by the 
dam, and the cost of the ditch is imma- 
terial in assessing such damages : Giles 
vs, Stevens, 13 Gray, 146. 

A few cases may be found that are in 
seeming conflict with the rule that in the 
matter of nuisance there is no set-off or 
recoupment, but none in Pennsylvania. 
Where a case arises of permanent injury, 
where the measure of damages is the dif- 
ference in value of the land as affected by 
the nuisance and what it would be worth 
if unaffected, in some sense it may be 
that benefits are properly considered ; but 
the real question is, what is the amount of 
loss? Here the court, upon thedefendant's 
objection, properly overruled the plaintiff s 
offer to prove ' *what was the permanent 
injury and damage to the property itself, 
that is the fi-eehold, in the loss of value 
caused by the destruction of this water?*' 
Is it not apparent that the destruction is 
permanent. The defendant may abate 
the nuisance. 

We are also of the opinion that it was 
error to aflBrm the defendant's tenth 
point : ' * All that the plaintiff in this case 
can claim, if anything, is the use as a 
riparian owner of the water in its natural 
state, and she cannot claim for the loss of 
or damages to any artificial construction 
put up by her for the use of the water 
firom this stream, nor for the cost of in- 
troducing other water for such artificial 
purposes." If, before the defendant 
spoiled the water, the plaintiff had erected 



proper constructions for its convenient 
use, and the defendant injured or rendered 
them useless, the plaintiff is entitled to 
compensation. What rule limits the 
damages to the value of the water in its 
channel exclusive of all improvements for 
its convenient and reasonable use? As 
well might a court and jury in case of di- 
verting the waters of a creek from a val- 
uable mill property, and consequent de- 
struction of its use as a mill, limit the 
owner's damages to the value of the mill 
site in its natural state, exclusive of loss 
for injury to and uselessness of the dam, 
building, machinery and other improve- 
ments. The point and its answer lim- 
ited the plaintiff's damages to the water 
in the channel, with instructions to deduct 
the amount of benefit, and the ninth as- 
signment must be sustained. 

Testimony was received to show that 
the mining of coal in the anthracite re- 
gion is below water level ; that water is 
encountered wherever coal is mined in 
that region, and that what was done by 
the defendant in working its mines and 
pumping water therefirom was in the or- 
dinary, reasonable and proper mode of 
working its mines, *'for the purpose of 
mitigating damage in this case. ' ' It was 
offered also for other purposes, for which 
it was rightly rejected. It should not 
have been received at all, for it was irrel- 
evant lumber. This was a first suit for 
an alleged nuisance, and the unmistaka- 
ble points raised in the proceedings were 
the plaintiff^s right of recovery, if she was 
actually injured by the mine water, and 
the amount of meiely compensatory dam- 
ages. Where the measure of damages is 
compensation only for the loss by the 
injury, it is difficult to conceive how the 
mode of working a mine below the water 
level would be a proper thing to consider 
in ascertaining the amount. 
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Hinkson v. Fairlamb. 
Mechanic's Lien — Can surety an contrac- 
tor's bond file a lien t 

One who has joined, as surety, in a contractor's bond 
conditioned that no lien shall be filed ag inst the building 
cannot subsequently acquire a lien as a sub-contractor. 

Sur rule for judgment for want of a suf- 
ficient affidavit of defence. 

The facts are fully set forth in the opin- 
ion of the court below. 

J, B. Hinkson, for rule. 
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The affidavit of defense does not allege 
that there is nothing due the plaintiff. 

The defendant's claim is joint, against 
the plaintiff and another^ and cannot be 
set off against this lien. It is in the nature 
of an equitable set-off, which is never al- 
lowed between different parties or for dif- 
ferent causes. 

The claims are not in the same light. 

Set-off will not be allowed when it will 
work harm to the parties. 

Seejackson vs. Clymer, 7 Wr. 79. 
McDowell vs. T^Bon. i^ S. & R. 300. 
Singerly vs. Swain's Aam'rb. 9 C. loa. 

Wm, Ward, contra, cited 

Given vs. Bethlehem Church, 11 W. N. C. 371. 
Lug vs. Caffrey, 12 N. 53. 

Dec. 3, 1883. Thb Court : The pro- 
ceeding is a sci. fa. upon a mechanic's 
claim. The defence is that the building 
was erected under a written contract for 
a round sum, which has been folly paid to 
the contractor ; that the plaintiff^s claim is 
for material fimiished the contractor un- 
der the written contract ; and that the 
plaintiff, together with another, were sur- 
ties for the contract to the owner, (the 
defendant) for the faithful performance 
of said contract on the part of the contrac- 
tor. Said contract among other things 
stipulated as follows: **The said John 
W. Barnes hereby agrees to deliver said 
building all complete within the specified 
time of three months and free from all 
claims of mechanics or material men.'' 
The case of Given vs. Bethlehem Church 
II W. N., 371, is in point. One who is 
surety for the contractor in an agreement 
which stipulates that no liens shall be filed 
against the building, cannot subsequently 
acquire a lien. The reason is too clear 
for argument. If this claim could be re- 
covered against the owner, he could at 
once sue the plaintiff and his co-surety on 
their agreement of suretyship, which 
would be an unnecessary circuity of ac- 
tion, and a useless expenditure of time 
and costs. It is not necessary now to 
decide whether an independent agreement 
between the owner and contractor for 
extra work would alter the case. If there 
was such an agreement, and the materials 
for which this claim i& filed were furnish- 
for such extra work, it may be that the 
lien can be sustained, but this is not alleg- 
ed in the claims filed, and the affidavit of 
defence positively avers that the materials 
named in the claim filed were furnished 
materials comprised in said written con- 
tract. The affidavit is therefore sufficient. 

Rule discharged. 



C. p. of Philadelphia Co. 

City vs. McManes. 

▲ snbpcena duces tecum served on a witness reqairing 
him to produce certain books or papers in his custody sod 
control is complied with by their being brought into 
court at the time specified. 

December 29, 1883. Biddle, J.— A 
subpoena duces tecum served on a witness 
requiring him to produce certain books 
and papers in his custody and control is 
complied with by their being brought 
into court at the time specified ; whether 
the party who has issued the subpoena 
shall be allowed to examine them is 
an entirely different matter. The is- 
suing of the subpoena is, of course; 
the permission to examine requires the 
judgment of the court. If the law 
were otherwise, it would be in the 
power of either of the suitors to examine 
the private papers or books of any in- 
dividual or firm whom they might choose 
to bring into court. The eighth section 
of the Bill of Rights provides **that all 
people shall be secure in their persons, 
houses, papers, and possessions, from un- 
reasonable searches and seizure ; and that 
no warrant to search any place, or to seize 
any person or things, shall issue, without 
describing them as nearly as may be. not 
without probable cause, supported by 
oath or affirmation. If without oath or 
affirmation, and by merely issuing a sub- 
poena, papers can be seized, the Constitu- 
tion would clearly be violated. Books 
and papers of the parties to the suit, under 
the Act of 1798, cannot even be ordered 
by the Court to be produced, except on 
motion and good and sufficient cause 
shown by affidavit and due notice, and 
then only when they contain evidence 
pertinent to the issue. So that in no case, 
until the Court is satisfied that the books 
contain matters relevant to the suit, will 
the party who has issued the subpoena be 
permitted to examine them. Whether 
the books called for by the subpoena have 
been brought into Court is a question for 
the Court to investigate, and not for the 
party who issued it to determine. The 
question is, whether the process, issued 
by permission of the Court, has been 
obeyed. Of this the Court will satisfy it- 
self in the mode it deems proper. In the 
present case the Examiner will report to 
us what books were called for by the 
subpoena, and what books have been pro- 
duced before him, we will then decide 
whether the witness has rendered himself 
liable to be attached. ^ j 
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COMMON PLEAS. 

Cole V. Schall. 
Master & Stewart — Negligence — Duty of 
employer. 

Plainti£f was employed in defendants shops, where the 



was propelled at a high rate of speed, a pulley on this 
shaft was broken, and the plaintiff struck bv one of the 
fragments, resulting in the breaking of a limb. Hel>d, 
That if the jury believed that the defendant did not exer- 
cise due care in having an engine thus unattended and 
the plaintiff was guilty of no contributory negligenca, he 
was entitled to 



It is the duty of an employer to use due and reasonable 
care as to the salety of the appliances and machinery fur- 
nished by him. But, on the other hand, where servant 
accepts employment on defective machinerr, either from 
its construction or want of proper repair, ana with knowl' 

' ^ of the fiicts enters on the service, the master cannot 



cdgcc . 

be held liable for injury to the servant within the scope of 
the danger which both the contracting parties contem- 
plated as incidental to the employment 

If plaintiff was placed in a position of peril by the acci- 
dent which happened to the governor belt of the engine, 
and the jury believe this occured because of a want of 
reasonable care on the part of the defendant, the plaintiff 
could not be held to the exercise of the soundest judgment 
under such circumstances of peril, and his right to recov e r 
would not be defeated because he was ii^nrecT while trjring 
to kave the machinery in his charge. 

Motion for new trial. 

The facts in this case are set forth in 
the charge of the Court (Wickbs.PJ.) to 
the jury. 

Gentlemen op the Jury : — ^The 
plaintiff Charles T. Cole has brought an 
action against Michael Schall the defend- 
ant to recover damages for injuries sus- 
tained by him while in the emplo3rment 
of the defendant. The relation they bore 
to each other was that of employer and 
employe, or more properly speaking of 
master and servant. 

There are certain principles of law ap- 
plicable to the relation » and which I will 
endeavor to state as correctiy and fully as 
I can, in the brief time I have had to ex- 
amine the question. You will bear in 
mind these principles of law, in consider- 
ing the &cts of this case, as in no other 
way can you arrive at a &ir and intelli- 
gent verdict. 

In the first place it is a fundamental 
principle of that relation, that the master 
shall furnish and maintain suitable instru- 



mentalities for the duties required of his 
servants. He does not, nor is he required 
to warrant the safety and proper condition 
of the appliances or machinery furnished, 
for it is obvious that no d^;ree of care 
can insure perfect safety, and it would be 
most unjust to the employer to require it. 
He is therefore only bound to use due and 
reasonable care, the degree and nature of 
which are to be estimated on a considera- 
tion of the facts of each particular case. 

On the other hand the servant, when 
he enters into the engagement, accepts all 
the risks incident to his emplo3rment. 

If he thinks proper to accept employ- 
ment on defective machinery, either from 
its construction or want of proper repair, 
and with knowledge of the &cts enters 
on the service, the master cannot be held 
liable for injury to the servant within the 
scope of the danger which both the con- 
tracting parties contemplated as incident- 
al to the employment. 

Again, says one of the cases, if the in- 
strumentality by which the servant is to 
perform his duty is so obviously and im- 
mediately dangerous that a man of com- 
mon prudence would refuse to use it, the 
master is not liable for resulting damages; 
the servant in such case, being guilty of 
concurring negligence. In other words, 
as was said by the Supreme Court in a 
recent case, citing as authority for the doc- 
trine, Wharton on Negligence 206 : **In 
accepting an employment the employe is 
assumed to have notice of all patent risks 
incident thereto, of which he is informed, 
or of which it is his duty to inform him- 
self. When therefore he undertakes haz- 
ardous duties he assumes such as are inci- 
dent to their discharge, from causes open 
and obvious, the dangerous character of 
which he has had opportunity to ascer- * 
tain." (id 214.) These are the general 
principles to which at this time I call your 
attention — ^there may be others to which 
I shall advert before closing this charge. 
Let up apply them to the case in hand. 

When the plaintifiF entered^ service 
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of the defendant, he had a right to believe 
.that the machinery famished him to do 
the work alloted to him, was not only 
suitable for that purpose, but that reason- 
able care had been taken by his employer, 
to see that it was safe for the purpose for 
which it was to be used. This, however, 
did not absolve the plaintiff from the duty 
of informing himself of any patent de- 
fect in either the construction of the ma- 
chinery, or in the manner of propelling 
or using it, and before you can find for the 
plaintiff you must be satisfied not only 
that the defendant was guilty of negli- 
gence, which in this case would be a want 
of due and reasonable care, in providing 
defective machinery and propelling it in 
a dangerous way, but you must be fur- 
ther satisfied that the defect was not suf- 
ficiently obvious to be noticed by plaintiff 
and was not in fact observed by him. If 
it was, and he failed to speak of it and 
chose to continue in the service, he would 
be guilty of concurring negligence him- 
self and could not recover. 

When the plaintiff entered into the 
employment of the defendant he found 
the machinery and engines in the condi- 
tion and position they were on the day 
of the accident. The pulley wheel had 
been encased in wood in the manner de- 
scribed by the witnesses, and the small 
engine which furnished the motive power 
to the pulley wheel was managed alike 
at both periods and during the interven- 
ing time. No change was made in either. 
The plaintiff alleges that to furnish a 
pulley wheel of this character, weakened 
as is contended by the holes drilled 
through its &ce, and the added strain or 
pressure upon it, caused by its increased 
size, was in itself an absence of that due 
and reasonable care on defendant's part, 
which the law required him to take, and 
which the plaintiff had a right to suppose 
had been observed. He further insists 
that to permit the small engine to be run 
without the constant presence of an en- 
gineer or some one whose duty it was to 



watch it and stop it, in event of such an 
accident as the breaking of the governor- 
belt which controls its motion, was also 
such negligence as makes him liable un- 
der the circumstances of this case. And 
witnesses have been produced to sustain 
these positions. 

The defendant on the other hand in- 
sists, that the pulley wheel was not weak- 
ened by the * 'lining** as it was called, 
which was applied to it. That on the 
contrary it was strengthened, certainly if 
not strengthened, that its original strength 
was not impaired. And they have pro- 
duced a number of witnesses to establish 
this fact. The defendant also contends 
that it was not indulgence to run the 
small engine, without an engineer, and 
without the appliance known as an * 'au- 
tomatic stop* * — and this position also, they 
have produced evidence to sustain. 

The defendant farther takes the posi- 
tion that even assuming the pulley wheel 
to be dangerous, and the method employ- 
ed to run the engine also hazardous, that 
the defect in the one was patent, and that 
the plaintiff was bound to observe it and 
did observe it, and that he also knew the 
tact that no one was detailed whose special 
duty it was to watch the engine, and that 
he ought to have known the danger, and 
knowing and yet continuing in the service, 
he is guilty of concurring negligence, and 
cannot recover, and this is a correct state- 
ment of the law, if he knew or as a pru- 
dent man ought to have known, not onlj 
the facts, but the risk resulting from these 
facts. It is for you to determine the ques- 
tions at issue in this conflict of evidence 
regarding the wheel and the engine. 

I confess I have not quite appreciated 
the importance of all this investigation 
touching the relative strength of the 
pulley wheel before and after it was bound 
with this wooden rim. It seems to have 
been abundantly strong for the purpose 
it was intended for, so long as the agencies 
at work were only those contemplated in 
its use. It was only when the enormous 
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power of the engine was turned loose by 
the breaking of the belt, that the wheel 
was sent with such fearful speed, that it 
was broken into fragments. 

There is nothmg in the evidence to show 
that the strongest pulley wheel would 
have withstood this tremendous force — 
certainly nothing to show that it is an ab- 
sence of due and reasonable care not to 
build machinery strong enough to resist 
such power. I can but think, that if the 
only evidence of negligence consisted in 
the fiu^t that the pulley wheel broke under 
such drcumstanceSithattheplaintifif would 
have a very slender case to submit to you. 
But how stands the evidence in regard to 
the engine. 

The pulley wheel without the force 
transmitted to it by this engine was cer- 
tainly harmless enough — the motive pow- 
er which propelled it came from the small 
engine of which you have heard so much 
during the progress of the cause. This 
as we have seen, was fed from the boilers 
in the large shop, and the engineer was 
stationed in the large shop, at a consider- 
able distance away — ^he could not see the 
small engine from where it was his custom 
to be. Was it negligence — ^was it a want 
of reasonable care, on the part of defend- 
ant or those to whom he intrusted the 
management and control of matters of 
this charcter, to permit the small engine 
to be thus unattended. 

The defendant says not — and he has pro- 
duced a number of witnesses who so 
testify. You are not to infer the negligence 
from the happening of the accident in 
this case, but was it such a risk as ought 
to have been guarded against by the ex- 
ercise of due and reasonable care— or did 
the defendant in good faith, fiedrly and 
reasonably deem it prudent to allow the 
engine to be run without an engineer to 
control it. If the former, plaintiff would 
be entitled to recover — ^if the latter, the 
defendant is entitled to your verdict. It 
is said by defendant, that even assuming 
the negligence in the managtaient of the 



engine, it would only be the remote cause 
of the injury, and for which the defend- 
ant would not be re^>onsible. Whether 
it is the proximate or remote cause is a 
question for the jury to determine under 
the £Eu:ts of each particular case. 

Said the Supreme Court, in a case in 
which the same question was presented, 
**the jury must determine whether the 
fieicts constitute a continuous succession of 
events so linked as to be a natural whole, 
or whether the chain is so broken as to 
become independent, and the final result 
cannot be said to be the natural and pro- 
bable consequence of the negligence of 
defendants. The rule for determining 
what is proximate cause, is that the injury 
must be the natural and probable conse- 
quence of the negligence, and that it might 
and ought to have been foiseen under the 
circumstances. ' ' It is for you to say, test- 
ed by this rule, whether the ''running 
away'* as it has been aptly called, of the 
engine, was the proximate or remote cause 
of this accident ; if remote in the legal 
sense, then the plaintiff could not recover, 
in this view of the case — ^but if the 
proximate cause, and the elements of 
negligence to which I have before refer- 
red are found, then the plaintiff would be 
entitled to your verdict. 

I have omitted one or two matters to 
which I ought to refer. It has been ar- 
gued that defendant himself caused this 
accident, by slipping the band from the 
tight to the loose pulley of his machine, 
and thus give additional rein to the en- 
gine. But we must not forget that he did 
this at a time when he was notified of 
what had happened, to wit, the breaking 
of the governor belt of the engine, and 
when others were flying from the shop. — 
His position was one of peril, and he could 
not be held to the exercise of sound judg^ 
ment at such a time. Assuming it to be 
true, that he might have escaped had he 
not paused to look after his machine, such 
an error of judgment at such a time ought 
not to prevent a recovery, if he is other- 
wise entitled. C r\c^n\o 
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To recapitulate then what I have en- 
deavored to make plain to you, in the 
hurry incident to the trial, if you shall be 
of opinion from the evidence that the de- 
fendant exercised himself or through his 
agents, and the presumption of law is that 
they were competent and careful persons, 
that due and reasonable care which the 
law requires in furnishing safe machinery 
to this plaintiff , and that the engine which 
propelled it was run with due care to the 
safety of those employed in the shop or 
that the defendant in good faith believed 
it was run with reasonable care, then the 
plaintiff could not recover. 

If on the contrary yoti find there was 
negligence on the part of defendant in 
either or both of these particulars, but 
that the risks were so obvious, that plain- 
tiff knew them, or ought as a prudent man 
to have known them, and yet continued 
in the service, that then he would not be 
entitled to recover, because his negligence 
would have concurred with that of defend- 
ant, to produce the accident, and a recov- 
ery would be thereby barred. 

But if you find the negligence of de- 
fendant and no concurring negligence on 
the part of the plaintiff, then your verdict 
will be for plaintiff— otherwise for the de- 
fendant. 

If you shall find for plaintiff, then you 
will assess the damages he has sustained 
by reason of this accident. And you will 
remember, that it is the injury to to him, 
the plaintiff, that you are to compensate 
— you are not to add one dollar, because 
you may suppose the defendant is able to 
pay. 

For what then are you to compensate 
him? 

The Supreme Court has given us the 
measure of damages in cases of this char- 
acter, and they are such damages as nec- 
essarily result from the injury complained 
of. The plaintiff, if entitled to recover, 
has a right to be compensated for his 
actual expenses and loss of time in being 
healed, for his pain and suffering, bodily 



and mental, far the inconvenience result- 
ing from the disabled limb, and for any 
permanent loss of earning power ; (13 P. 
F. S. 299.) 

Among the Court's answers to plain- 
tiff's points is the following : 

An employer is only bound to provide 
for the safety of his servant in the course 
of his emplojrment, to the best of his 
judgment, information and belief. 

It is not his duty to know of and pro- 
vide every appliance known, that adds to 
the safety and convenience of the use of 
the machinery provided, he is only held 
to due and reasonable care in such mat- 
ters. The question therefore is not what 
the defendant might have had, but wheth- 
er it was a want of ordinary care not to 
have an '^automatic stop" on the small 
engine under the circumstances of this 
case. And this is a fact for the jury. 

Among answers to defendant's points 
was the following : 

Whether the running away of the en- 
gine was a proximate or remote cause of 
the accident, is a question for the jury. 

The jury found for the plaintiff. A 
motion was made for a new trial. 

H, Keesey and V, K, Keesey for motion. 
Geo. B. Cole, H. H. McClune and 
W, C, Chapman, contra. 

January 12, 1884. Wickes, P. J.— 
Upon a careful review of this case we are 
of the opinion that the answers to the 
points taken in connection with the charge 
of the Court, which is now filed, contains 
a correct statement of the law. The 
question of negligence arising under the 
disputed facts of the case, was of necessity 
for the jury — and was, we think, correctly 
submitted . What plaintiff's counsel said 
in argument to the jury was objected to at 
the instant and stopped. We discover 
no error which entitles the defendant to 
a new trial, and we therefore over-rale 
the motion and enter judgment upon the 
verdict. ^ ^ 
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COMMON FLEAS. 



Lee & Bro. v. Byers. 

C. p. of Chester County. 

Conditional Sale — Bailment — Vendor and 
Vendee — Execution Creditors, 

As a rule, in cases of conditional sale, where possession 
is fl^iven to the purchaser, the ri^^ht of redamauon, while 
STOod as between the parties, cannot be exercised against 
esccntion creditors of the vendee or bona fide purchasers 
from him without notice of the conditional agreement. 

A case which was held a conditional sale. 

Replevin, No. 12, Jan. Term, 1883. 

The fiau:td appear by the opinion of the 
Cotirt, which was filed August 20, 1883. 

FuTHBY, P. J . — ^This case was an action 
of replevin. The defendant, Samuel 
Byers, pleaded non cepit and property in 
Robert Byers and Francis H. Gheen, and 
the two latter pleaded non cepit and prop- 
erty in themselves. 

The &cts of the case, as agreed upon, 
are briefly these : — 

The plain tiflfe, manufacturers of agricul- 
tural implements, on or about August i, 
1882, placed in the possession of Samuel 
Byers, on a ferm occupied by him, a 
mowing machine and reaping machine, 
subject to his approval and option to pur- 
chase after trial. Subsequently, on Sept. 
9, 1882, Samuel Byers gave to the plain- 
tiffs two promissory notes for the price 
thereof, which notes were in the follow- 
ing form : 

**West Chester, Sept. 9, 1882." 
•'On the first day of March, 1883, the 
subscriber, whose Post OflBce is Berwyn, 
County of Chester and State of Pennsyl- 
vania, promises to pay to L. H. I^ee & 
Bro., Baltimore, Md., or order, seventy- 
seven dollars for value received, with in- 
terest firom August i, 1882, at five per 
cent, if paid when due, if not so paid, then 
interest shall be six per cent. fix>m date, 
without any relief from valuation, ap- 
praisement or exemption laws, payable 
at the National Bank of Chester 
County, Pennsylvania. The express 



conditions of the sale and purchase of the 
champion new mower and reaper, for 
which this note is given, is such that the 
title, ownership, and possession does not 
pass from the said L. H. ]>e & Bro., un- 
til this note, with interest, is paid in full; 
the said L. H. I,ee & Bro. have frill power 
to declare this note due and take posses- 
sion of the said champion new mower 
and reaper at any time they may deem 
this note insecure, even before maturity 
of the same. 
'* Witness: 
**A. A. Hamilton.'* * 'Samuel Byers." 

On October 28th, 1881, Samuel Byers, 
being indebted to Francis H. Gheen and 
to the National Bank of Chester County, 
executions and attachments were issued 
by them and these machines, in the pos- 
session of Samuel Byers, with other arti- 
cles of personal property, were levied on. 
On October 31, 1882, Robert Byers and 
Francis H. Gheen advanced, for the re- 
lief of Samuel Byers, a large sum of 
money and took from him a bill of sale of 
the mower and reaper and other article8» 
in consideration of the money thus ad- 
vanced, and ftuther proceedings on the 
execution and attachment were staved. — 
Robert Byers and Francis H. Gheen then 
advertised the property, thus purchased, 
for sale on the 9th of November follow- 
ing, on which day, and before the sale, the 
mower and reaper were replevied by the 
plaintiff. Gheen and Robert Byers, when 
they advanced their mone}^ in relief of 
Samuel Byers and took the bill of sale, 
had no notice that the plaintiff had any 
claim on or to the mower and reaper. 

Can the plainti£&, on this state of £Eu:ts, 
maintain their action of replevin ? This 
question, we are of opinion, is settled by 
the recent cases of Stadtfeld v. Huntsman 
&Co., loW. N. C. 216, and Brunswick V. 
Hoover, lb. 2 1 9 . These cases discuss the 
subject so frilly, that a fruther citation of 
authorities is unnecessary. 

The plainti£& had given Samuel Byers 
possession of the mower and : 
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the option to purchase after trial . He did 
purchase and gave the notes in question 
for the purchase moneys, as is expressly 
stated on the fece of the notes. The 
transaction was not a bailment, but a con- 
ditional sale, wherein the property was to 
remain in the vendor until the goods were 
paid for with a right to reclaim them if 
not paid for, or if the vendor deemed the 
notes taken for the purchase moneys in- 
secure. 

In the case of a bailment, the owner or 
bailor is entitled, as a rule, to the goods as 
against everybody, but, in a conditional 
sale such as this, where possession is given 
to the purchaser, the right of reclamation, 
while good as between the parties, cannot 
be exercised against execution creditors of 
the vendee or bona fide purchasers from 
him, without notice of the agreement — 
This case cannot be distinguished from 
those referred to and comes precisely 
within the rulings there made. See also 
Krause v. Commonwealth, 9 W. N. C. 61. 

The question was raised, on the argu- 
ment, whether the circumstances attend- 
ing the sale of the property by Samuel 
Byers to Gheen and Robert Byers were 
stich as to take from the plainti£& the 
right of reclamation as against them . We 
have no doubt on this point. They were 
innocent purchasers for value, and the 
agreement, giving the plaintiffs the right 
to retake possession of the property, was 
fraudulent and void as to them . The fact 
that, when the replevin was issued, they 
had not actually removed the property 
from the premises occupied by Samuel 
Byers, makes no diflFerence. They had 
parted with th^ money on the faith of 
his ownership of the goods and had be- 
come the purchasers of it, and, so far as 
concerns the plaintiff, removal from the 
premises was not necessary. 

Let judgment be entered in favor of the 
defendants, Robert Byers and Francis H. 
Gheen, and that they have return of the 
goods irreplevisable. 



Gantz V. MoCracken. 

Sale — Change of possessson — Fraud- 
Lien of Execution. 

Lm the owner of an artesian well borer, was indebted 
to M., an employee, and i^ve him a juds^ment for the 
same. Afterwards M. threatened to issue an execution, 
whereupon L. gave him a second judgment note in pay- 
ment of the first. Afterwards M. issued execution npon 
the first judgrment, which had not been marked satisfied. 
After the levv of the property on this execution, L. sold 
the same to (5., another employee, who had knowledge of 
the execution. The first execution was set aside and s 
second Issued, when G. claimed the property. An issue 
was formed under the SherifiTs Interpleader's Act, G. 
being plaintiff and M. defendant. Upon the trial of the 
case these facts were proven, and albo I/.*s efforts to sell 
the property the fact that G. paid no money for it, that 
L.'s contracts were all completed, and that there seemed 
to be no apparent change in the appropriation of the pro- 
ceeds of tne work and labor done for parties who en- 
gaged the machine. The jury found for the plaintiff. 
The Court (Gibson, A. L. J.) set the verdict aside, as 
being against the weight of the evidence. 

Rule for new trial. 

This is an issue directed by the court 
under the SheriflPs Interpleader Act, to 
determine the ownership of certain prop- 
erty levied upon under yjyix. No. 40, April 
Term , 1 883 . The material facts are these : 
Samuel M. McCracken held a judgment 
against James G. Ludwig for $639.00, on 
which dififa to August Term, 1882, was 
issued. The plaintiflF stayed the writ at 
the instance of the defendant, and subse- 
quently took from him a promissory note 
for $651.00 with warrant of attorney to 
confess judgment, in pa3rment of the 
amount due on said judgment, but the 
judgment remained unsatisfied on the re- 
cord. 

Ludwig having failed to pay the note, 
McCracken directed his attorney to **col- 
lect the money'* who, not knowing any- 
thing of the note having been taken in 
pajrment or substitution of the judgment 
on record and unsatisfied, issued alias Ji. 
fa, to April Term, 1883, under which 
Ludwig's property, consisting of a porta- 
ble steam engine and machinery for bor- 
ing artisan mills, was levied upon . Gantz 
was an employee of Ludwig, at the time 
of the levy , working by the day . Ludwig, 
immediately upon the levy being made, 
tried to sell the prc^)erty seized. 
He failed to get a purchaser for it, owing 
to the fact that it was in the custody of 
the SheriflF, as was proven at the trial. 
He then applied to the Court for a rule to 
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show cause why the fifa should not be 
set aside, alleging that it was void. 

Priding the rule he sold the property 
levied upon to Gantz, the plaintiff, in this 
issue. No money was paid by Gantz, at 
the time of the alleged sale, but he gave 
Ludwig his promissory notes for the pur- 
chase money. The sale was made Feb. 23, 
1883 J oil the 26th of the same month the 
rule was made absolute. McCracken en- 
tered judgment on the note for $651. 
On the same day the alias fifa was set 
aside, and 2Lfifa was issued at once and 
the same property levied upon. The 
property was in Hellam township, about 
eight miles from York. The lien of the 
fifa attached at 11: 10 o'clock a. m., Feb- 
ruary 26. Gantz went to take possession 
of the property about 6 o'clock p. m. of 
the same day. Upon his claim to the prop- 
erty the Sheriff's interpleader intervened. 

N. M, Wanner and John Blackford 
for plaintiff. 

Janus Kell and W. C, Chapman for 
defendant. 

January 12, 1884. Gibson, A. L.J. — 
With regard to the material facts of this 
case there is no conflict of testimony and 
no question as to the credibility of wit- 
nesses. The whole case is before us with- 
out dispute except as to the conclusion to 
be drawn from the facts as proved. 

At the time of the transaction between 
Ludwig and the plaintiff in this issue, on 
the 23d of February, 1883, which is claim- 
ed to be a bona fide purchase and change 
of ownership of the property in question, 
the process upon which the property was 
'then held was void. The question, there- 
fore, of a fraudulent sale of the property 
arises just as though the transaction was 
done in contemplation of an execution 
against it. But, nevertheless, the prop- 
erty was held on the execution issued on 
8th of February, though subsequently set 
aside on the 26th of the same month. — 
The property was in custodia legis, suflS- 
ciently to prevent a transfer by delivery. 
Fieri facias ^ No. 27, April Term, 1883, 



was set aside at 10:50 A. M. zsid, fieri 
facias. No. 40 April Term, 1883, was 
issued on the same day at 11:10 A. M., 
twenty minutes afterwards. Now the 
question whether the first execution was 
a lien or not, or whether there was any 
lien upon the property at all until the 
second execution issued at 11:10 A. M., 
on the 26th of February, does not effect 
the bona fides of the transaction ; but the 
knowledge of this plaintiff of the first 
levy, which was pending at the time he 
bought the property as he alleges, on the 
23d of February, the stopping of work 
at the time of the first levy, and the efforts 
to sell by Ludwig, are facts bearing upon 
the question of a fraudtdent intent in the 
sale. But in addition to this and the fiurts 
and circumstances surrounding the trans- 
action, such as the plaintiff being an em- 
ployee of Ludwig and being possessed of 
no money or property whatever, the iBct 
of the working of the machine afterwards 
by both of them, whether they changed 
their relations to each other by the master 
becoming the servant and the servant the 
master, or whether the contracts for work, 
were Ludwig's or the plaintiff's, or which 
of them claimed or had the ostensible 
possession of the property. — all this con- 
joint operation of the machine and ma- 
chinery, constituting the property in ques- 
tion, and the manner of the appropriation 
of its earnings, adds to the weight of the 
evidence tending to show a fraudulent 
transfer of its ownership. And here per- 
haps there was an inadequate conception 
of the case by the jury. 

If Mr. Ludwig had relinquished all 
concern whatever in the property, and 
had gone away from this neighborhood, 
the bona fides of the transaction could still 
have been questioned from the circum- 
stance immediately surrounding the trans- 
action. But here arises the question as to 
the weight of evidence. The machinery 
had been bought by Mr. Ludwig on credit 
from this defendant, who is plaintiff in the 
pending execution, and the plaintiff in 
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this issue has also shown his alleged pur- 
chase to have been upon credit, with the 
exception of a small amount of money 
due him as employee. Ludwig's con- 
tracts as former owner are carried out, his 
debts are paid, he remains with the ma- 
chinery, which he worked himself, as he 
said, * *beause he knew better about work- 
ing the machine than Gantz did.*' The 
payments on account of the purchase, as 
claimed by plaintiflF, were firom the earn- 
ings of the machine. In other words 
there is no apparent change in the appro- 
priation of the proceeds of the work and 
labor done for parties, who engaged the 
machine, from what it would have been 
had Ludwig remained owner, while the 
man from whom Ludwig bought, this de- 
fendant, is prevented by the arrangement 
from collecting his claim. 

There seems to be no conceivable ob- 
ject, no reason why Mr. Ludwig should 
have made sale to the plaintiff of this 
property, or why he should have parted 
with the possession of it in any way, ex- 
cept for the purpose of preventing Mr. 
McCracken from making his money out 
of it. The only question for the jury to 
determine was whether the plaintiff was 
cognizant of that intention and abetted 
him in it. 

But apart from the question of the 
weight of evidence, I think, some confu- 
sion found its way into the jury box, aris- 
ing from the evidence as to possession 
taken, which can, in my opinion, concern 
only the question of legal fraud. A ques- 
tion of fact went to the jury along with 
that of fraudtdent transfer, as to whether 
such possession was taken of the property 
as the circumstances admitted of. That 
question apparently arose because the 
court could not pronounce the want of 
immediate delivery of possession a legal 
fraud on account of those circumstances, 
and hence it was for the jury to say 
whether there was a suflScient delivery to 
save it from being a legal fraud. But 
such an issue of fact has no bearing upon 



the issue as to actual fraud. 

After the transaction at the Pennsylva- 
nia House, on the 23d of February, as 
already stated, the property was not re- 
leased from the custody of the law until 
the 26th of February, and twenty minutes 
after that release another execution of 
McCracken seized the property. Hence, 
of course, the plaintiff in this issue could 
not get possession of the machinery in 
question, except upon a claim of property 
and a bond given for its forthcoming to 
meet the demands of the execution issued 
by the defendants in this issue. Any ef- 
fort in order to take possession by Gantz 
were of course idle till that claim was 
made and bond given. There is, then, no 
such question of fact in the case. If it 
was a bona fide sale, the plaintiff is enti- 
tled to possession of the property by law 
as soon as he can get it. The same efibrts 
to get possession, whether real or not, 
would have been made whether the sale 
was bona fide or not, and cannot have any 
bearing upon the question of fraudulent 
intent. 

This is an issue directed by the court to 
determine the ownership of certain prop- 
erty levied upon. It is not an action for 
the recovery of goods involving merely 
the question of title. It involves the 
rights of an execution creditor depending 
upon the solution of a question of alleged 
fraud. 

Under all the evidence in the case, the 
court is not satisfied with the verdict and, 
therefore, the rule for a new trial is made 
absolute. 



Judgment — Married Women. — A judg- 
ment confessed by a married woman can 
be enforced only in the single instance 
where, when a conveyance is made to 
her, it forms part of an agreement under 
which she takes land subject to the con- 
dition that she shall pay its price. In 
every other instance it is void. — Vandikt 
V. Wills, 14 Pittsburgh L^:al Journal 217- 
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QUABTEB SSSSIONS. 



Com. V. Stokes et. al. 
Criminal Law — New Trial — Incompe- 
tency of jurors. 

On a motion for a new trial, the defendant failed to 
produce proof that the alleg^ed disqualifications of some 
of the jurors was unknown to him or his counsel durmr 
the trial. Hbld, That the motion mtist be dismissed, 
because not properly supported by evidence. 

N. was a resident at the time his name was put in the 
jury wheel : he moved to Baltimore, with the intention of 
remaining if he liked it, if not, to return. He did return, 
and served as a juror Hrlo, That he was not disquali- 
fied. 

M.* declared under oath that he understood what the 
witne«. es testified to and what the Conn said in the 
charge to the jury. Huld, To be properly qualified to 
act as a juror. 

The duty of comparing genuine signatures with the 
alleged forgery, is exclusively for the jury. 

Motion for a new triaL 

The reasons for the new trial are given 
in the Court's opinion. 

H, W, McCall, W, C. Chapman and 
H. L. Fisher, for motion. 

E, D. Ziegler and Blackford & Stew- 
art, contra. 

January 21, 1884, Wickes, P. J.— This 
defendant was tried and convicted in 
October, 1882. In January, 1883, we 
granted a new trial, because it was shown 
that a witness for the Commonwealth had 
said while the trial was in progress, to 
one of the jurors * 'that he could have told 
a good deal more about defendant's char- 
acter, but was afraid. ' '* Fearing the af- 
fect of such a statement upon the juror's 
mind, we gave the defendant another op- 
portunity to have his case passed upon 
by an impartial jury. Now, after, a sec- 
ond and very protracted trial has been 
completed, we are asked to make ab- 
solute this rule for a new trial, chiefly be- 
cause of certain disqualifications of two 
jurors who sat in the case. 

It is alleged that I. K. Newcomber was 
not a qualified elector at the time he was 
selected, drawn or served. 

•See Com. v. Stokes et al., 3 York Lroal Record, mo 



It is also said that Jacob Myers, another 
juror, did not understand English suf- 
ficiently well to serve. 

And we are further asked to submit 
the question of defendant's guilt to an-' 
other jury because a number of experts 
have compared the alleged forged signa- 
tures with other signatures admitted to 
be genuine, and have pronounced in 
favor of the genuineness of the alleged 
simulated signature. 

It is to be observed in the first place, 
that an important part of the defendant's 
proof has been entirely omitted. There 
is absolutely no evidence before us of 
which we can take notice, that the defen- 
dant and his counsel were ignorant of the 
alleged disqualifications of jurors, at the 
time the jury was empanelled or pending 
the trial. In the first reason filed, the 
defendant has sworn that nothing was 
known of Newcomber's disqualifications 
at that time, but that was necessary to 
obtain the rule, and cannot stand for proof 
of the fact, now that the rule is before us 
for final determination. In the matter of 
the juror Myers, it is nowhere alleged 
that either defendant or his counsel were 
ignorant of his imperfect knowledge of 
English at the time he was sworn. The 
burden of this proof is distinctly upon 
the defendant, and a material part of it 
all is, that knowledge of these facts came 
to the possession of himself and counsel 
subsequent to the trial. We might there- 
fore content ourselves with dismissing 
these reasons as not properly supported 
by evidence, for if these facts were known 
by either defendant or his counsel during 
the trial, their silence then wotdd operate 
as a waiver of their right to be heard now. 

But on account of the serious charges 
against this defendant, we have examined 
the reasons assigned, as if before us 
upon proper proof, and we are con- 
strained to say, they have not impressed 
us as constituting sufficient ground for a 
new trial. First as to Newcomber's al- 
leged loss of domicil here ; ^ is conj- 



11 nere ; it; is con,- 
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ceded be resided here when his name was 
placed in the wheel ; his removal to Bal- 
timore was rather an experiment, accord- 
ing to his own account — if he liked the 
business and the place he intended to re- 
main — if he did not his purpose was to 
return. He left a considerable part of 
his furniture here in the house he had oc- 
cupied, and after remaining in Baltimore 
about two months he was not successftil 
or not pleased and returned here again. 
It has been repeatedly decided in this 
State and elsewhere, that residence is a 
question of intention, and that is a con- 
clusion of law from the facts in each par- 
ticular case. But it is uniformly held 
that the intention to reside outside the 
State must be fixed and permanent, be- 
fore the domicil is lost here and acquired 
elsewhere. We can gather no such in- 
tention from the evidence submitted. 
Nor does the alleged disqualifications of 
the juror (Myers) amount to any disqual- 
ification at all when tested by his own 
deposition . He had declared under oath , 
that he understood what the witnesses 
testified to and what the Court said in 
charging the jury. He obviously belongs 
to that large class of our population of 
German extraction, who, while not 
familiar with all the niceties of the Eng- 
lish tongue, are suflBciently informed of 
its meaning for the practical purposes of 
our jury service. 

The bank oflScers and others, whose 
depositions are now before us, with few 
exceptions, testified at both trials, that 
they believed the signature of Manifold 
to be genuine and not simulated ; ftirther 
than this they could not go and con- 
fessedly the evidence now offered of a 
comparison of hands by them is not legal 
evidence and could not be used if a new 
trial was granted. This duty of compar- 
ison of the alleged forged instrument 
with the test papers admitted in evidence 
is distinctly for the jury, and their duty 
and right to make it careftilly, was greatly 
impressed upon them by defendant's 



counsel, to say nothing of our own 
charge. That they differed in opinion 
from those who have been produced as 
experts, is not a good reason for setting 
aside a verdict which two juries have 
concurred in pronouncing. 

We therefore overrule the motion for 
a new trial. 



COMMON FLEAS. 



C. P; of Luzurne County. 

Luzurne County v. Galland Brothers & Co. 

Manufactunn^ machinery affixed to the premises by 
the leasee, is subject to taxation as real estate. 

Case Stated. 

January 7, i884. Woodward, J. 7-It 
appears from the facts submitted to us in 
the case stated, that the defendants are 
manufacturers, and, as such, are the own- 
ers of certain machinery upon which, for 
the year 1883, a county tax has been as- 
sessed. The question presented is, 
whether the machinery of the defendants 
is taxable, as real estate, for county pur- 
poses. 

The house and lot are owned by one 
Fitzpatrick, and have been assessed with 
taxes against him as owner. The prem- 
ises, however, are leased to the defend- 
ants for manufacturing purposes, and the 
machinery in question was set up and is 
being operated by them as already stated. 

The Act of Assembly of 15th April, 
1834, section 4 (Purd. 1359) provides, that 
* 'manufactories of all descriptions" shall 
be subject to assessment as real estate. 

In the case of Patterson v, Delaware 
county (20 P. F. S. 381), it was held that, 
under the 32d section of the act of 29th 
April, 1844, machinery was properly 
taxed as real estate. This section, so far 
as manufiactories are concerned, does not 
appear to be more definite or specific tlian 
the Act of 15th April, 1834, to which we 
have already referred. 

The case of Patterson v. Delaware 

county, however, differs from the present 

one in this, that the machinery upon 

which the assessment wa^made, belonged 
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to the owner of the building, and was set 
tip and o|>erated by him. It wotdd seem 
from the opinion of Butler, P. J., that he 
attached some importance to this fact of 
the ownership of the building, as well as 
the machinery. He held that two things 
were necessary to convert machinery into 
real estate, viz.: ist, that it must be per- 
manently attached to a building ; and 2d, 
that it must be so attached by the owner 
of the building. It seems to us , however, 
that the permanency which the learned 
judge had in mind, must have meant 
nothing more than such a duration, or 
pferiod of time, as would naturally be re- 
quired to use it up, or wear it out. In 
other words, if the intention were to use 
the machinery for a given purpose so long 
as it would fairly perform the functions 
for which it was designed, then it would 
be a permanent attachment to the build- 
ing. 

In the case before us, there is nothing 
to show any purpose or intention to re- 
move the machinery from the leased 
premises at any fixed time. We assume, 
therefore, that the defendants will have 
the right to use it in their manufacturing 
business, so long as they see proper to do 
so, or until it shall be rendered useless by 
wear. And in this view of the case, of 
what moment is it that the machinery was 
attached to the building by a lessee and 
not by the owner of the land ? As many 
goods will be made and as many work- 
men will be employed, in the one case as 
in the other. The profits of the business 
will be substantially the same, as if the 
owner were also the manufacturer. The 
protection which the government and the 
laws afford to citizens engaged in any 
lawful calling, is extended to the person 
and the property of a lessee as well as of 
the owner of the soil. And therefore it 
would seem, that the machinery should be 
taxed without reference to the nature of 
the title by which the premises upon 
which it is extended, are held. Clearly, 
any other construction of the law would 



open a wide door to fraud, and prove a 
constant temptation for subterfuge and 
fiadse dealing ; at the same time, that it 
would relieve certain classes of manu&c- 
turers from their fair share of the burden 
of taxation. 

The law makes manufactories of all 
descriptions real estate, and subjects them 
to taxation. The defendants are the 
owners of the kind of property contem- 
plated, and therefore, in our judgment, 
they should pay the tax assessed upon 
their machinery. And, as we understand 
the case of Patterson v. Delaware county 
20 P. F. S. 381, this is the interpretation 
of the law adopted by our Supreme Court. 

It is now ordered that judgment be en- 
tered in favor of the plaintiffs, and against 
the defendants, for $2.38 and costs of suit. 



c. p. of 



Luzume County. 



Caffrey v. Carle. 



On a rule to open a judgment, unliquidated damages 
arising from a contract not a part of the judgment in con- 
troversy cannot be introduced to reduce the amount of the 
judgment. 

Representations, when to be regarded as no more than 
the expression of an opinion. 

Rule to show cause why judgment 
should not opened, and defendant let into 
a defense. 

October 8, 1883, RiCE, P. J.— The de- 
fense to this judgment, in all material par- 
ticulars, rests upon the uncorroberated 
testimony of the defendant. He is con- 
tradicted by the plaintiff, and his testimony 
is inconsistent with the terms of the writ- 
ten agreement, which was drawn up to 
express the final views of the parties after 
a series of conferences and negotiations, 
and is also inconsistent with the testimony 
of Mr. Downing, who drew up the paper 
at the request of the parties. It is quite 
possible that there was an agreement 
between the parties as to the hiring 
of the plaintiff^s team, but the weight of 
the parol testimony and the written agree- 
ment itself show that it was not part of 
the consideration of the note and judg- 
ment in controversy, nor of the agreement 
for which the note was giveo^ This 
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being the case, the unliquidated damages 
for which the plaintiff may be liable upon 
a breach of the agreement of hiring can- 
not be oflF-set here. It is not alleged that 
the execution of the agreement of sale 
was procured by fraud, nor that it does 
not contain all that the parties intended 
that it should. In the absence of fraud 
and mistake, and of an express warranty, 
the alleged representations by the plain- 
tiflF that there was ice enough to supply 
the defendant's customers, especially as 
means of knowledge as to the quantity 
were equally accessible to both parties, 
and as the defendant did not purchase 
until he had in fact examined for himself 
must be regarded as no more than the ex- 
pression of an opinion, and not as the 
means which produced the bargain. 
Hence, under the well recognized author- 
ities, they do not constitute an equitable 
defense to the judgment. 
The rule is discharged. 



C. p. of Chester County. 

Acker v. Moore. 
Ad of 2 2d March, 1814 — Affidavit of at- 
torney sufficient to oust jurisdiction of 
justice of peace — Construction of Stat- 
utes. 

The affidavit that the title to lands will come in question 
in an action before a justice of the peace, under the Act 
of March aa. 1814, may be made by the attorney for the 
defendant, and the jurisdiction of the justices thereby 
ousted. 

The decisions under the affidavit of defense law hold 
that it is not imperative that the affidavit should be made 
by the defendant personally, but that it should be so 
made unless cause is shown to the court why it should be 
made by another. 

October 20, 1883. Futhey, P. J. — ^The 
record of the justice shows that this was 
an action of * 'trespass for damage done 
real estate of plaintiff. ' ' The defendant's 
attorney, C. H. Pennypacker, Esq., before 
the trial, presented his aflBdavit, made on 
behalf of the defendant, that the title to : 
lands would come in question in the act- I 
ion, and asked that the justice dismiss the ' 
same under he provision of the Act of ' 
22d March, 1814 (Purdon, 867, pi. 120). ' 
The justice determined that the defendant 
could not dispute the title of the plaintiff , 



to the real estate and proceeded to hear 
and determine the case. The defendant 
took no part in the trial after the presen- 
tation of the affidavit. 

The Act of Assembly gives a justice no 
discretion in the matter. By its express 
provisions, if the affidavit is made, his 
jurisdiction is ousted, no difference what 
the fact may be with regard to the matter. 
He cannot inquire into or determine the 
truthfulness of the affidavit, but must 
dismiss the proceeding and remit the 
plaintiff to the Court of Common Pleas. 
(Williams v. Smith, 3 Clark 22.) 

The only question presented is, whether 
the attorney at law of a defendant can 
make the affidavit. The language of the 
act is * 'that if the defendant shall, before 
trial of the action, make oath or affirma- 
tion, &c. " We do not regard it as impera- 
tive that the defendant, and he alone, 
shall make the affidavit. Circumstances 
may exist rendering it impossible for 
for him to do so, and yet where he should 
not be prevented from interposing the 
provisions of the statute. Where a simi- 
lar question has arisen under the affidavit 
of defense law, the court have held that 
the defendant should make the affidavit, 
unless there is some special reason to the 
contrary, satisfactory to the court. This 
class of cases hold that it is not impera- 
tive that the affidavit should be so made 
by the defendant personally, but that it 
should be so made unless cause is shown 
to the court why it should be made by 
another. (Sleeper v, Dougherty, 2 Whar- 
ton 177 ; Hunter v, Peilly, 12 Cassey 509; 
Burkhardtz;. Parker, 5 W.&S.480; Gross 
V, Painter, i W. N. C. 154 ; Clinez/. Wal- 
lace, lb. 293; City V, Devine, lb. 358.) 

In the case before us, it satisfactorily 
appears that the question whether the 
title to land is involved is one purely of 
law, and, being so, we see no reason why 
the affidavit should not be properly made 
by the attorney. If made by the defend- 
ant personally, it would be done upon the 
opinion given him by his counsel. 

We must reserve the proceedings and 
allow the parties to determine their rights 
in the Court of Common Pleas, which 
has unquestioned jurisdiction, if they 
think the amount in controversy will war- 
rant it. 

Proceedings reversed «<-. t 
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Vol. IV. THURSDAY, JANUAKY 31. 1884. No 48. 



0BPEAN8' OOUBT. 

Groves' Estate. 
Right to administer — Discretion of Reg- 
ister. 

While the expressed wish of the decedent that A. should 
administer on her estate, woold be strong ground to sus- 
tain his appointment if made by the Reg&ter or to secure 
his appointment pending a question of discretion before 
the Register, it ib not a sufficient reason to reverse the 
grant of letters given to. a fit person. 

Appeal of Jacob Grove, from the decree 
of the Register of Wills, granting letters 
of administration on the estate of Margaret 
Grove deceased, to Josiah Grove. 

W. C. Chapman^ for appellant. 

S. H, Forty ^ for appellee. 

January 12, 1884. Gibson, A. L. J. — 
The appellant and appellee are both sons 
of the decedent. This grant of letters to 
one of a proper class is an exercise of the 
discretion of the Register, and he has no 
power to revoke letters thns granted ex- 
cept for sufficient cause; Shomos Appeal, 
8 P. F. S. 356. If properly exercised his 
discretion is not the subject of review in 
the Orphans' Court ; Brubaker's Appeal, 
2 Out. 24. The only ground for reversing 
his action would be that of personal disa- 
bility of the appointee. 

The expressed wish of the decedent in 
her last illness that the appellant should 
settle up her estate, would be strong 
ground to sustain his own appointment 
had it been made and a contest raised, 
or to secure it pending a question of dis- 
cretion before the Register ; but I do not 
think it is of any weight to reverse the 
grant of letters if already given to a fit 
person of the right class. The question 
of disability as a ground of reversal still 
remains. Nor is th^ conduct of Josiah in 
securing the waiver of John's supposed 
rights of seniority, even if he had used 
language of intimidation in case of John's 
signing in &vor of Jacob, a sufficient 
ground for reversal. John testifies : 



*'I have nothing against either one of 
them as between my brother Jacob and 
Josiah. It would make no difference to 
me which of these would administer." 
He testifies further : *'I signed the paper 
for brother Josiah of my own free will at 
the time I signed it." When asked 
whether he was not in favor of Josiah 
continuing to be the administrator he 
said: I know I signed two papers. I 
would rather withdraw my name and ad- 
minister myself since it has gone so fieur. 
I have answered. There has been so 
much said that I would rather withdraw 
my name and administer myself." But 
this wish of his and the paper filed in his 
behalf at the argument, did not indicate 
on his part any objection to Josiah acting 
as administrator. They only show that 
he desired it to be understood, in case of 
the reversal of the grant of letters to Jos- 
iah, he had not waived any right to 
administer himself. This is, it is presum- 
ed, in anology the case of a widow who 
has renounced in favor of a certain person 
and the person named by her does not 
secure the appointment, then her right 
remains ; McClellan's Appeal, 4 Harris, 
116; Shomos Appeal, supra. But there is 
no dissatisfaction expressed by him with 
Josiah, and the other children and grand* 
children appear to be indifferent, or about 
equally divided in their preferences. 

The decisions invoked hold that letters 
ought not to be granted to an heir who 
has the principal part of the estate in his 
hand, or who is a litigant of the estate, as 
explained in Shomo's Appeal, supra, EU- 
maker's Estate, 4 Watts 34 ; Beeber's Ap- 
peal, 2 Jones 157 ; Kellberg's Appeals, 
5 Norris 129. But admitting that there 
is a question of a loan or gift of money 
by the decedent to Josiah or his wife, a 
suit is not all necessary, in as much as the 
Orphans' Court by means of exceptions to 
the account of the administrator can pass 
upon the question of surcharging him or 
not. An executor in the settlement of 
his account is chargable with a^ebt du« 
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by himself to ttie eetate : Buirs Appeal; 
12 H. 24. If these letteiB shotdd be re- 
voked and granted to another the same 
question will arise as to a loan, gift, ot 
advcmcement in the asoertainm^it of 
Josiah's share in the distribution. This 
cannot constitute a litigation or antagon- 
ism to the estate in the sense of the de- 
cisions cited, else estates would very fine- 
quently have to go to strangeis, as all the 
children may have had money, and the 
question of gift or a loan is not avoided 
by a change of administration. In set* 
tlements of that character the Orphans' 
Court alone has authority: Bull's Ap- 
peal, supra; Dundas* Appeal, 23 P. F. S. 
74. 

There being no such antagonism or 
unfitness as will disqualify Josiah as ad- 
ministrator, the contention between him 
and Jacob can only be a question as to 
who is entitled to the commissions, 
which is not a matter of suflScient in- 
terest for the law to consider. The Re- 
gister has the right to name any of a 
class, if a fit person, and he has certainly 
been in no default in naming one of the 
sons in whose favor the eldest son with- 
drew, and this court cannot reverse his 
action except for cause shown, which 
does not appear here. The appeal is 
dismissed. 



COMMON FLEAS. 



C. p. of Delaware Co. 

Hannum vs. Worraii. 

Will — Competency of testator — Habitual 
drunkard — Change of domicil — Legal 
holiday. 

It ia not oonchiaive evidemoe of incompetency to make 
a will that the testator has been found, by a commiision 
in lunacy, to be a habitual drunkard. 

The Act of Aasembly making Good Priday a legal holi- 
day does not forbid the court to sit on that day. 

Issue devisavit vel non. 
Rule for a new trial. 



The testator, by a decree of the court, 
had been declared to be a habitual drunk- 
ard. His will was contested by the heirs 
on the ground of incompetency. The 
jury found in &vor of the will and there- 
upon this rule was taken. 

December 3, 1883, Clayton, P. J.— 
The case was carefully tried upon its 
merits. The verdict was in favor of the 
will. While the evidence would have sus- 
tained a verdict the other way, yet, if 
there was no error in the law, the decision 
of the jury should stand. 

The first error alleged was in charging 
the jury that the commission in lunacy, 
finding the testator a habitual drunkard, 
was not conclusive evidence of his incom- 
|ietency to make a will. The jury were 
charged that the proceeding in lunacy 
was prima facia evidence of incompe- 
tency » but not so absolutely conclusive as 
to preclude the jury from finding from its 
evidence a lucid interval at the time the 
will or codicil was made. We can see no 
good reason for changing our views upon 
this part of the law. The decisitms of the 
Supreme Court are direct upon this point, 
and in accordance with the charge to the 
jory- 

The second error assigned is to the 
jurisdiction of the court. It is alleged 
that the the domicil of the testator was in 
Chester county. If this is so, it is &tal to 
the whole case. The point was not raised 
upon the trial. Although an objection to 
the jurisdiction of the court may be made 
at any time, the evidence to support it 
ought to be very clear, especially wheit 
tiie plea is not filed until after a trial on 
the merits. Neither party asked the tes- 
tator's domicil to be made one of the 
issues to be tried by the jury. We have 
carefully examined the evidence bearing 
upon the subject and do not think it suflS- 
cient, at this late day, to sustain the plea. 

The evidence shows the testator to 
have been a resident of Delaware county 
at the time his will and codicil were 
made. The comn&issioiM>f lunacy issued 
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while his domicil was undoubtedly in this 
county. After his committee were ap- 
pointed he removed to Chester county 
and, undoubtedly, died there. His codi- 
cil directs his body to be buried at Media, 
in Delaware cotmty. As a change of 
domicil is alwa}^ a questicm of intention, 
the direction as to his burial has some 
bearing on the subject. Prima facia ^ he 
was incapable of forming a deliberate in- 
tention to change his domicil, and the 
burden is upon those who allege a change 
to prove the intention of the testator to 
abandon his domicil in Delaware county 
and adc^ Chester county as his poma- 
nent home. Williams on Ex., 9, § 1522, 
note P. '*A domicil cannot be acquired 
by a party's own act during pupilage nor 
until a party is sui Juris.'' School Di- 
rectors vs. James, 2 W. & S., 558. See 
also Estate of John Thompson, 37 Leg; 
Int., 290. 

The next alleged error is, that the court 
sat upon Good Friday, and, as this is a 
legal holiday, the proceedings are void. 
The verdict was not rendered upon Good 
Friday. We do not construe the Act of 
Assembly as forbidding the court to sit 
upon that day. The matter is discretion- 
ary with the court. As the verdict, how- 
ever, was not rendered on Good Friday 
but the day after, and no objection was 
made at the time, the error, if one, cannot 
affect the proceedings. 

The court permitted the will to be read 
to the jury on proof of the due execution 
of the codicil. This was in conformity 
with the well-settled rule, that a properly 
executed codicil will revive and republish 
the will to which it relates. Neff^s Ap- 
peal, 1 2 Wr. , 501 . There was, therefore, 
no error in this. Upon the whole case 
we are satisfied there was no error in 
law. If the jury erred thie court cannot 
review its mistakes. The verdict must, 
therefore, stand. 

Rule discharged. 



c. p. of 



Umcaster Co. 



Hurst's Executor v. Caernarvon Cemetery 
Association et al. 

Decedanfs Estate — Will — Legat^ — Col- 
lateral inheritance tax — When liable 
for — Out of what fund payable. 

The wiU of testator provided that the mm of Sihw should 
remain charg^ed upon his farm forever, the interest on 
$100 thereof to be paid annually to the Caernarvon Ceme- 
tery Association for dressing and caring for his cemetery 
lot and grave ; the interest on |soo thereof to be paid an- 
nually to the same association for fencing and keeping 
said cemetery in good order and repair, and the intereK 
on the remaining sum of $200 to be paid to the minister in 
diarge of the Methodist episcopal church in Church town 
for preaching the gospel. 

Hbld. That the poftion of the legacy which was to b^ 
' ' ' ' ag for the ct 

>Jectto< 



: cemetery lot and 



used for dressing and caring for I 

grave of testator was not subject to coUataral inheritance 

HxLD ALSO, that the other portions of the legacy were 
liable for collateral inheriiaoce tax, and that as the testa- 
tor had made no provision for its payment out of any 
other fund or out of the residue ot his estate, the same 
should be deducted from the money so directed to be 
charged on said real estate. 

Case stated. 

This suit was an amicable action agreed 
upon and stated for the opinion of the 
Court. 

The fietcts agreed upon were as follows: 

John S. Hurst, late of Caernarvon 
Township, Lancaster County, died No- 
vember 21, 1881, having made his last 
will dated November 12, 1878, duly proved 
February 7, 1882, and remaining on file in 
the Register's Office at Lancaster, in and 
by which among other things he be- 
queathed, as follows, viz : 

•'Tenth. Also I order and direct that 
the sum of Five hundred dollars ($500) 
of the value of the farm or plantation on 
which I now reside remain in said prop- 
erty forever, and be applied in the man* 
ner and form following, to wit : 

••A. The interest of One hundred dol- 
lars ($100) at five per cent,, to be paid 
each and every year to said Caemavon 
Cemetery Association, and to be used to 
defiray the expenses for dressing and car- 
ing for my said burial lot and grave. 

* * B. The interest on Two hundred dol- 
lars ($200) at five per cent., to be paid 
each and every year to the Caeqiarvon 
Cemetery Association and to be used to 
defitiy expenses for fences and keeping 
said cemetery in good order and^ repair. 
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* * C . The interest of the remaining Two 
hundred dollars ($200,) at five per cent., 
to be paid each and every year to the 
minister in charge of the Methodist Epis- 
copal Church in Churchtown for preach- 
ing the gospel.*' 

The testator in his life-time purchased 
a lot in the above-mentioned cemetery, 
where his body now lies buried, which 
by another clause of his will he provided 
should be enclosed with posts and rail- 
ing. He left a &xm at 107 acres and 26 
perches of land in Caernarvon township, 
on which he resided when his will was 
made and at the time of his death. This 
farm has since his death been sold by his 
executors under the direction of his said 
will, subject to the above charge. 

The questions submitted to the Court 
for decision are : 

Is the said legacy of five hundred dol- 
lars, or any part thereof, subject to collat- 
eral inheritance tax, and if subject to it, 
who is liable to pay the same ? 

Is it to be deducted from the principal 
^m, and the charge on the £Eirm to be 
five per cent, less ? Is it to be paid out 
of the accruing interest ; or, is it to be 
paid out of the residue of the estate of 
testator. 

If the tax is to be deducted from the 
principal sum, or to be paid out of the ac- 
cruing interest, then judgment to be en- 
tered for plaintiffs for one dollar, and if it 
is to be paid out of the residue of the es- 
tate, the judgment to be entered for de- 
fendants for one dollar. 

June 22, 1883, Livingston, P. J.— Is 
the legacy in this case, or any part of it, 
subject to the payment of collateral inheri- 
tance tax, and if so, how and by whom is 
the tax to be paid ? appear to be the ques- 
tions to be decided by the Court. 

The one hundred dollars of the five 
hundred dollars mentioned in the case 
stated, the interest of which is to be ap- 
plied to dressing and keeping his grave 
and burial lot in order, is not in our judg- 
ment subject to collateral inheritance tax. 



While it is true we are taxed in life and 
taxed in death, and from the cradle to the 
grave are taxed, on all we make or save, 
we believe a man in life may honestJy and 
without being cl^argable with an intent to 
defraud the Commonwealth or evade the 
collateral inheritance laws, place in trust 
by will or charge upon his real estate de- 
vised to collateral heirs a sum of money 
the interest of which shall be sufficient 
for and annually applied to the purpose 
of dressing, caring for, and keeping his 
own grave and his own burial lot in good 
order and condition, and that such sum, 
so set apart or charged, is exempt from 
such tax. 

With reference to the other four hun- 
dred dollars mentioned it the case stated, 
we are of opinion that under the Acts of 
Assembly as found on our statute books, 
and the decisions of our supreme Court 
with reference to collateral inheritance 
tax in this Commonwealth, said sum is 
subject to this tax, and that the tax must 
be deducted from and paid out of said 
money so directed to be charged on said 
real estate, the testator having made no 
provision for its payment out of any 
other frmd, or out of the residue of his 
estate. 

We, therefore, in accordance with the 
requirement of the case stated, direct 
judgment to be entered for the plaintiffs 
for the sum of one dollar. 

Judgment accordingly. 



IViil — Construction of— Life Estate — 
A testator gave, devised and bequeathed 
* *his entire estate, real, personal, and mix- 
ed, unto his wife Virginia, to be used and 
enjoyed by her as long as she lived," and 
ordered and directed that after her death, 
** whatever may be left should be con- 
verted into cash and be paid to Pater Ig- 
natius Sagerer in trust, etc.'* The wife 
sold under articles of agreement the real 
estate of decedent to F. Held, that the 
wife had but a life estate in the real es- 
tate, and could not give a title in fee sim- 
ple to the purchaser. — Waldhoeffer v. 
Falk, (Lancaster C. P.) i Lancaster Law 
Review 38. 
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Andrew C. Deveney. 

Andrew Caslow Deveney was bom in 
Springfield township, York county, in 
1353, and was in his 31st year at the time 
of his death. His &tber was Levi Deve- 
ney, and one of his brothers is Hon. J. C. 
Deveney, a member of the Legislature 
bam this county. He taught several 
terms in the public schools of the county 
and finally registered as a law student un' 
der the late W. H. Kain, Esq., who was 
the County Superintendent. He spent 
one term in the Law Department of the 
Pennsylvania University at Philadelphia 
and after passing a very creditable exami- 
nation, was admitted to the Bar on June 
24, 1878. 

Mr. Deveney was a candidate for the 
nomination as Clerk to the Commission- 
er on the Democratic ticket in 1879, and 
last year was a candidate for the District 
Attorneyship nomination on the same 
ticket, but failed both times to secure the 
necessary number of votes, although he 
had many warm firiends in the conven- 
tion. 

Mr. Deveney seemed to have inherited 
consumption, and had several severe at- 
tacks during the past six years, each of 
which left him the less able to resist the 
subsequent stroke. The attack from which 
he finally died confined him to his house 
in the beginning of the present winter, 
and grew more violent until it ended in 
his death. 

Mr. Deveney was a young man of good 
qualities, and made many fiiends. He 
was acquiring a good practice, until his 
sickness prevented him from attending 
to his clients. 

Yeateiday afternoon the court suspend- 
ed the hearing of the Hartman case, where- 
upon Ftank Geise, Esq., announced the 
death of A. C. Deveney, Esq., a member 
of the Bar. 



He referred to his early acquaintance 
with the deceased, having been his school 
teacher at one time. Later, he occupied 
the same office with the deceased, 
and during that time learned to appre- 
ciate his sterling virtues . He spoke of his 
industry and power to comprehend the 
intricacies of the law, and paid a glowing 
tribute to his memory, and ask that the 
court adjourn. 

The motion was seconded by A. N. 
Green, Esq., who spoke of the deceased 
as a young man of fine abilities and un- 
questioned integrity. 

Court then adjourned until nine o'clock 
this morning. 

Immediately upon the adjournment of 
court a meeting of the bar was held in 
the court room. 

The meeting was organized by the se- 
lection of Hon. Judge Gibson as presi- 
dent, and S. C. Frey, Esq., as secretary. 

Judge Gibson paid a handsome tribute 
to the memory of the deceased, referring 
to his devotion to the interests of his 
clients, and his endearing qualities as a 
man. 

On motion of G. W. Heiges, Esq., the 
court appointed a committee of five to 
draft the usual resolutions of respect to 
the memory of the deceased. G. W. 
Heiges, Frank Geise. A. N. Green, J. W. 
Heller and W. A. Miller, Esqs., were ac- 
cordingly appointed as such committee. 

They reported the following resolutions, 
which were unanimously adopted : 

Whbrbas, Death has again entered the 
ranks of the York Bar, and removed from 
our number A. C. Deveney, therefore. 

Resolved, That by the death of A. C. 
Deveney, the bar has lost a bright mem- 
ber, painstaking in his investigations of 
legal questions, and who gave promise, 
before he was disabled by the disease that 
has proven &tal, of a successfiil profes- 
sional career. 

Resolved^ That we condole and sympa- 
thize with the surviving widow and re- 
latives of the deceased in their great a£9ic- 
tion, and that as a last mark of our respect 
for die deceased we will attend his ftm- 
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Resolved^ That a copy of these resolu- 
tions be sent to the widaw of the deceased, 
that they be pab)ished in the newspapeis 
of York, and that they be presented to 
the court at its next session for the pur- 
pose of having them entered upon the 
minutes of the court. 

George W.Heiges, Chairman, ' 

Frank Geise, 

J. W. Heller, 

A. N. Green, 

W. A. Miller, _ 

E. D. Ziegler, Win. A. MiUer, A. N. 

Gre^n, D. K. Trimmer, Geo. W. Heiges 

and Richard E. Cochran, Esqs., were ap- 

poihted i)aif-beaters. 

The meeting then adjourned. — York 
Daily, Januarjf 30 y 18S4. 



aUASTEB SBSSIOITS. 



Q. 8. of 



Fulton Connty. 



Poor Directors of Bedford County v. Poor 
Overseers of Licking Creole Township. 

Poor Districts — Liability of. 

The Directors of the Poor of Bedford county notified 
the Overseers o( Licking Creek township to remove an 
insane inmate of the Bedford County Almshouse, bnt 
thev failed to do so. A bill was presented to them for the 
maintenance of said inmate, which they refiised to pay. 
Hbld, That the plaiptiff was entitled to recover. . , - 

An insane person is within the meaning of the Act 
of X836. . ; 

Where there has been a removal and an acceptance 
without appeal, the-district accepting is liMble to the dis- 
trict removing for costs and charged. 

In re Rule upon the Overseers of the 
Poor of Licking Creek township, in said 
county, to compel payment by them. of 
the sums of money necessarjJiy expended 
for the use of John Stauffer, ftijd ii^ main- 
taining him, by the Directors of t|xe Poor 
of Bedford county. 
Submitted on petition and. answer. * 
McLean, P. J. The order of removal 
in this case, unappealed from, is conclu- 
sive upon all parties. Renovo" Ovf*rseer 
vs. Half-Moon Overseers, 28 P. p. Smith 

301..- ; \ \ :-v,. •:" ■■•■ 

The petition sets forth, either at the 
time of the arrest, which was in October, 
1882, or after the entry of the W/^r^i^^ 
on the 24th of Pfovemb^, 1882, the Over- 
seers of the. Poor of Licking. Creek town- 
ship, were requested, and repeatedly re- 



quested afterwards,, tp remove, Sta^fier, 
etc. This is not expressly denied or re- 
plied to in* the answer. ^ * ^ 

But it is set out by the respondents in 
the answer that, on or about the first 
daypf Janu^ Ifist, a deraand had been 
made upon them by petition^ for the 
payment of a bill rdnning froni the 8th 
of October, 1882, to the 8th of jflinuary, 
for the^ Siupport of said Staufferjand.al- 
legs^'dioiag^^ojtie by tim to the btiild- 
ing> furniture,, etc-j amo^nting to ;j49.7a 
This bill, the oversea^ to whoiq such no- 
tice was giy^n, neglected or^ refuset^ to 
pay. So there dpes not appear to have 
been unreasonable pr inexcusable 4elay 
in giving notice to the Overseers of Lick- 
ing Creek township of the name, circum- 
stances and condition of StauflFer. They 
should at once have proceeded themselves 
to remove Stau£fer, and prevented the fur- 
ther expenditure of money in his mainte- 
nance by the Directors of the Poor of 
Bedford county. The Respondents had 
abundant information to make it incum- 
bent upon them to move in the matter, 
and to render the order of removal three 
months afterwards unnecessary. 

The answer admits the mental infirmity 
of StauflFer. The brief interval of two 
days between the 7tb::irf October, iRiien 
he was arrested J and the 9th of October, 
when he was admitted i«to>the tiimne 
dq)artment ofe. the Bedford .W3Juty i>^mr 
house, coQStitntes no sufl^ieot answer to 
the rule. . 

The ca^ id very much like that of 
Charles Naus, in' Overseers-ofcSugarloof 
township V. Directors of the PoOr of 
Schuylkill Cotinty, 8 Wrr-^ar, which de 
cided thiitalthough^n insane person is not 
within the letter "of the? 23d Section of 
thi&Poor Law of 1836, 2d Purdoir's^Digest, 
P- i759» pi- 3^* ii^ is within'-the equity of 
the act, and a prbce^dteg'^llket&at which 
we are now considering 'was ;stistainedfts 
not wresting the ^batute a whit fromcits 
spirit;- ztt^^^^noysok' Overseer v- ISM- 
Moon Overseers, supra, : v" s'^i 
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.Tlia»v we have the very . case p^rovided 
<or by .the Act of 15th of April, 1867,,?. 
t. 84, 2d.Pu^«n> Digest, ii.57i p. i9$, 
^(^here^ere has been a removal aiid an 
accepti^^f^e without appeal. The district 
agq^ti/^^sl^fdl i^ liable to the district re- 
ipoyliig Jch; .posts, and ^charges. . A$ w^ 
have said I the answer does not show that 
the^osts fuid ch^ges in this case are not 
rea3(H^bJe and'*j.isst,; Directors .of the 
Poqr of Blajr county vs. Overseers of the 
Poqr-pf QlariQPj'boT'ough, ioNprris.431 ; 
Pvf^ips^^exis. \ef; Pqor .0/ WiUiamsport vs. 
Board of Guardians of Poor of Philadel- 
phia, T^Wj.lf: C:,-,^32: 

The poor laws of this Commonwealth 
are a system created.fbr the purpose of 
giving Jmmediate relief. Th^. Directors 
of the Poor can no more wait for money 
than Stauffer, the sinews supplied to one 
strengthen the other, and the needs of 
both are immediate ; Moore ei al,, Over- 
seers of the Poor of the City of Williams- 
port vs. City of Philadelphia ; 13 Phila. 
425, same case, 36 Legal Int. 174. 

Rule made absolute. 



Road in Lower Chanceford Jpwnship. 

I^oad Damages — County . ,, Commissioners, 

, Right of. ■ \: ■ ; ■■s.,-,:^i . -,'" ;^ • '. *-:• 

was of^h public u?lUy thar^d^^l^ ^gHt^to ISe 
paid by the coaitify. tlie daiaafawlDnftMi re^fti^t^Wie 

order n^s issued to open t^e road, wne r^upon. the Com- 
miasldnerv u<medl<»r a«4*>ietflii«M^fYBlif6t!derUfatiltheit 
review of dAmasres.,«(a&. 4uipoflfd p^^ £Un.p...qphat the 
motioti^ust be reftis«l._ > ^ ^. • ..■..•, ^ .:■ \ 

Tllfr uXtimat* O^HiiiXiirof arJroa'd»dcwitf.notd«^ttd|lpoiii 
tto« ftxttp^ntrp^ dap^agi^to l>e pai^by l^lju? cgiiaty. 

' Ituiilk^ stLispeiDid'- ord;^ to- open a road 
in I^bwer fi^^^np^fcxri township;- . • "'• 

ytr.W. MdCaU, cotttm. • : 

fisttrtis j^ctkonsef the! aqt .of th^ 1 7th of 




ma 



ai9gD|it,^ ^ 

viewers; **and if it shall appear to said 



,e^ qouit;^to examine th^; 
^,, ' ;tti,e road 



court that tjie^ampi^it 9:{^damfi^gea(3se^s^ 
is so small thjatthie public iut^iii^t.will be 
advanQ^ by paying th/e.sani^ japd ;0J8?n- 
ing the road, the court shall decide ac- 
cordingly ; but if the court shall be of the 
opinion tha^t the necessity for the road 
wJl not justify ^^^^^^ county in paying, the 
damage assfessed, the cour{ shall refuse to 
connrm the report of said ,viewa:sj'* the 
imm;ediat4e^ preceeding section (Sec. 3) 
makes it tlie, duty of the viewers to state 
in tjieir report, * 'whether in their opinion 
the yoaS is of such public utility that the 
£mi6ii\nt of damages ought to 1^^ paid by 
tiie'ijpunty.'V 

... S^ctijpii sixth provides that all reports 
oaTOads be laid before the county com- 
missioners, * 'to b^examined b;^ tbemj and 
it shall be.thejbr duty to report for the in- 
formation of the court, what, they kpow 
in the premises. ' ' And by the ninth sec- 
tion, it is provided, that notice shall be 
given "to one of the county commis- 
sioners of the time and place of holding 
all views, re-views aiud re-re-views, for 
the assessni<^nt of daniages held under 
authority of this act. '^^ , 

The report of the viewers in this case, 
states that in Jthek ppmipn th^ rpad is of 
sucjji public .uj^i.ty that ^the^ amount of 
4" ?s . asse^ij,' by^ th^ ought' to 'be 
P jT ijae cojanl^ report was 

Is fore the fiounty cpmipiissioners and 

ip< amine4 by thein^ and they repprt- 

e< the information of the court that 

thevdamages assessed were. excessive. 

..The report. of the viewers was confirm- 
ed -by the court- - A. review of damages 
05(;th« applicatjon of the c^mty, com- 
mifisioners was granted oii.Lti>e .16^ day 
ofApriiy i.«ft3. Gta the 28th pf May V 1 883, 
^ petitiw -for review "ofihe road in ques- 
wii^jfttedvUnd a r»le to show cau^ why 
the 9awie>'shQttld not be allowed, was 
giairtedatetumable June i X r 1 883, and the 
pjrpceedings stayed in the meantime. The 
pictitiOn jfbr a review of the road, is, of 
COll»is^> too late. But on the hearing of 
the rule to show cati$e, a motion was 
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made that the order to open the road be 
suspended until the question of damages 
is disposed of, on the commissioners' re- 
view. 

The practice has been, in case the 
viewers report &vorably to the opening 
of the road, to confirm their report, unless 
exceptions are filed to its confirmation. 
The e£fect of the exceptions is to suspend 
the confirmation until all questions raised 
by them are decided. But the report 
once confirmed, the duty of the court, in 
respect of the nece^ity or the utility of 
the road and the payment of the dama- 
ges, is ended. The confirmation of the 
report of the viewers, unless a review or 
second view is asked for within the pre- 
scribed time, is res adjudicata as to the 
opening of the road. The duty of the j 
court as to the examination of the dama- 
ges is performed. Omnia presumuntur t 
rite esse <uta. I 

In this case, the County Commissioners i 
made report for the information of the | 
court that the damages were excessive, j 
This they were not prepared to sustain 1 
at the argument. And they have now | 
asked for a review of damages on the 
ground that the damages assessed are ex* 
cessive. Themotionistosuspendtheorder 
to open die road until the report of these 
rev i ewers of damages is returned, is based 
upon the idea that the ultimate opening 
of the road depends upon the amount of 
damages to be paid by the county. This 
is a misapprehension of the law. That 
consideration can only arise upon the 
confirmation of the road report, and not 
upon a review of damages. Besides the 
question whether the damages are exces- 
sive or not, is a very different question 
from that as to whether the necessity or 
utility of the road will justify the county 
in paying the damages. The review now 
pending can only raise the question as to 
the amount of damages to which the land- 
holder is entitled. By the Act of 13th 
of June, 1836, Sec. 7, P. L. 556, the owner 
of land through which a road is opened 



may petition for reviewers to assess the 
the damages sustained by him, and the 
county must pay such damages. This 
was a right of the landholder and no one 
else. The Act of 1S60 was intended to 
have an adjudication in the first instance 
whether the county should pay the dama- 
ges. The landholder can still have his 
review if dissatisfied with the amount 
awarded to him. Whether a review by 
the Commissioners can reduce the award 
will be a question raised by this review. 
But it cannot suspend the order to open 
the road. 

Motion overruled and order to open 
issued. 



Corporations — Capital Stock — In re- 
Capital Stock (Opinion of Atty. Gen'l,) 
2 Chester County Reports, 185. 

Under the 3d section of the Act of 29th 
April, 1874, no charter can be granted 
where the application fails to state that 
ten per centum of the capital stock has 
been paid in cash to the treasurer of the 
intended corporation. 



2nd PENNYPACKER. 

The Second Volume of Pennypacker's 
Pennsylvania Supreme Court Reports, is 
just out, and upon close examination 
pioves to be a most valuable work for 
Ptonsylvania lawyers. It is an excellent 
compilation of such cases as were adjudg- 
ed by the Supreme Court, at Jan. Term, 
1882, and were not designated to be re- 
ported by the State Reporter. It con- 
tains the names of all the Judges of the 
Courts of Common Pleas, and Orphans' 
Courts, together with all the counseb 
whose cases appear and all Masters, Re- 
ferees, Auditors and Commissioners. The 
cases are according to counties, arranged 
alphabetically. It also contains a fell and 
complete index, and list of the naines of 
all cases reported, and cases cited in die 
opinions of the Supreme Court. It is 
finely printed, and well bound, and 
comprises over six hundred pages and is 
the production of the wdl known Law 
Publishing House of Rees, Welsh & Co.. 
of Philadelphia. 
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Voi^ IV. THURSDAY, FEBRUARY 14, 1884. No so. 



COMMON FLEAS. 



Siltzer v. Wrightsville Borough. 

Borough — Negligence — Board Walk — 
Repair of. 

The General Borough L*w of 1851 invests municipal 
authorities with the management and control of the 
borough highways, and this power includes the mainte- 
nance of such highways. 

The duty to supervise and repair cannot be escaped 
because the act does not in so many words charge the 
corporate officers with it. 

It is the duty of the corporate officers to exercise reas- 
onable vigilance in the supervision and repair of struct- 
ures over which their jurisdiction extends. 

Mere absence of notice does not necessarily absolve a 
municipal corporation from the charge of negligence. 

Where the evidence shows that the defect in the board- 
walk was patent before the accident, and could, with the 
exercise ol reasonable diligence on the part of thone hav- 
ing charge of it, have been discovered and repaired, ac- 
tual notice is unnecessary. 

Exceptions to referee's report. 

This was a suit for damages brought by 
plaintiff against defendant for injuries re- 
ceived by reason of a defective sidewalk, 
H. L. Fisher, Esq., for the plaintiff, and 
John Gibson, Esq., for the defendant, 
appeared before the referee, James B. 
Ziegher, Esq., and conducted the case 
before him. 

From the referee's report we make the 
following extract: 

*'This is an action of trespass on the 
case brought by the said Charles K. Silt- 
zer, plaintiff, to recover damages for an 
alleged injury sustained by him on a cer- 
tain public sidewalk, in the said Borough 
of Wrightsville, on the night of the 30th 
of August, 1 88o, It appears from the evi- 
dence that by act of Assembly, entitled 
•* An act to erect the towns of Wetphalia 
and Wrightsville into Borough*' ap- 
proved April 14, 1884, Pamphlet Laws 
1833 and 1834, page 313 and so on to page 
319, the said defendant became a corpora- 
tion or body politic, and that it afterwards 
accepted and became subject to the pro- 
visions of the general borough law of 
1851 . It also appears from the evidence 



on the part of both plaintiff and defend- 
ant that the place where the alleged injury 
occurred is in front of what was formerly 
known as the Northern Central Depot, 
on the west side of Front street, between 
Hellam and Chestnut streets, in said 
Borough of Wrightsville. It appears 
ftirther, from the evidence, that the side- 
walk along the west side of Front street 
is composed of brick, stone and plank; 
that is to say, some of the houses have 
brick pavements, some wooden pave- 
ments, and others stone pavements in 
front of them. The sidewalk where the 
alleged accident occured was composed 
of pieces of plank some fifteen or sixteen 
feet long and about a foot in width, which 
were laid lengthwise, parallel with the 
street, upon wooden sills placed at proper 
distances apart. Four of the planks 
laid side by side constituted the sidewalk 
at this place. The length of the sidewalk 
was not definitely stated in the testi- 
mony, nor is it material to the question at 
issue. It was not disputed on the part of 
the defendant that there was a defect in 
the sidewalk at the place where the plain- 
tiff alleges he was injured. The evidence 
on the part of the defendant shows that 
after the alleged injury was sustained the 
defect in the sidewalk was repaired by 
employes of the Northern Central Rail- 
way Company. The testimony of both 
sides shows that the defect or hole in the 
sidewalk was from two and a half to 
two and three-quarters inches in width 
and about two feet long, and Adam Wolf 
(the first witness called by the defendant) 
testified that he repaired the defect, and 
that *right around the crack it looked as 
though it had rotted or decayed. ' No at- 
tempt was made by the defendant to 
show that the plaintiff was guilty of con- 
tributory negligence at the time he sus- 
tained the alleged injury. The referee is 
of opinion, therefore, that there are but 
two questions to be considered in the de- 
cision of this case ; and they are : ist. 
Was the defect in the sidewalk-^flie cause 
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of the plaintiff's injury ? 2nd. Was the 
defect in the sidewalk such a want of re- 
pairs as would render the defendant liable 
for damages for an injury resulting there- 
from ? Upon these two propositions, sub- 
stantially, the counsel for the defendant 
based his argument before the referee. 

The referee found that the defect in the 
sidewalk was the cause of the plaintiff's 
injury. On the second question he says : 
As has already been stated, no denial 
was made on the part of the defendant 
that there was such a defect in the side- 
walk as that described by the witnesses, 
nor was it denied that it was within the 
corporate limits of the said Borough of 
Wrightsville. And while the defect was 
repaired by employes of the Northern 
Central Railway Company, there is no 
evidence that the said company had any 
such control over the said sidewalk as 
would impose upon it the duty to remedy 
the defect. So fer as the evidence shows 
the sidewalk was under the control of the 
defendant, and what the employees of the 
railroad company did was done entirely 
gratuitously. By the terms of its charter 
the defendant was clothed with power to 
regulate the public highwajrs within the 
corporate limits. By the records of the 
Court of Quarter Sessions of the Peace of 
York Cotlnty, it appears that under date 
of August 26, 1867, a decree was made 
**thatthe said Borough of Wrightsville 
shall hereafter be subject to the restric- 
tions and possess all the powers and priv- 
ileges conferred by said general borough 
law, approved the 3rd day of April, 
1851 ;'' and by Articles 5 and 6 of Sec- 
tion 2 of said Act they are empowered 
**to require and direct the grading, curb- 
ing, paving and guttering of the side or 
foot walks, by the owner or owners of the 
lots of ground respectively fronting 
thereon, in accordance with the general 
regulations prescribed : to cause the same 
to be done on &ilure of the owners 
thereof, within the time prescribed by the 
general regulations, and to collect the cost 



of the work and materials with twenty 
per centum advance thereon." In pur- 
suance of the power thus conferred, by 
an ordinance of date June 22, 1868, which 
was offered in evidence and marked ***A. 
J. B. Z. ' ' ' enacted and ordained that, from 
and after thirty days from the date of said 
ordinance the following regulations rela- 
tive to sidewalks or pavements, gutters 
and culverts, shall obtain and have full 
force and power with other by-laws of 
this corporation, to wit : ** Section 2. Be 
it ftirther ordained and enacted by the 
authority aforesaid, that from and after 
the expiration of the aforesaid thirty days, 
it shall become the duty of the property 
owners of said Borough of Wrightsville, 
to lay, or cause to be laid down or made, 
under the direction of the town council, 
or its committee on streets, Sec., good and 
sufficient pavements or foot walks, of 
brick, stone, or other suitable material, at 
all points or places where the same shall 
be deemed necessary by the corporate 
authorities aforesaid, for the convenience 
and comfort of citizens, together with the 
paving of necessary gutters and culverts, 
and laying of sufficient crossings of the 
same, as shall be directed by the counsel 
or its committee aforesaid.'' 

Section 3. Be it further enacted : * 'That 
in case of failure or neglect on the part of 
any person or persons, property owna: or 
owners, as aforesaid, who shall have been 
duly notified to make and pave the foot 
walks, gutters, or culverts in front of his 
or her property, to make or commence 
the improvement required for the space 
of ten days from the date of such notice 
given, then the same shall be done by the 
corporation, and the costs thereof for 
labor, material, &c., famished and sup- 
plied, together with twenty per centum 
additional, be collected from such delin- 
quent as by law provided. ' ' The duty of 
keeping its sidewalks or pavements in 
proper repair was thus clearly imposed 
upon the said defendant, and a neglect to 
do so as clearly renders Miable tojrespond 
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in damages for an injury resulting fr^ni a 
n^lect of such duty. In the case of Erie 
City V. Schwingle, lo Harris 384, Black, 
Chief Justice, delivering the opinion of 
the Supreme Court, said : * *The principal 
question in this case is, whether a city 
corporation, bound by its charter to keep 
its streets in repair, is liable for an injury 
occasioned by neglect to do so. Every 
highway or thoroughfare, which the pub- 
lic has a right to use, must be kept, by 
somebody, in such order that it can be 
safely used, and if any serious injury hap- 
pens to an individual in consequence of 
its bad condition, those who are bound to 
repair must answer in damages. In Beatty 
V. Gilmore, 4Harris463, a person who had 
dug a hole in the pavement, and violated 
his duty by leaving it exposed, was held 
liable by a party who fell into it and broke 
his leg. In Bartlett v. Crozier (15 John- 
son 250,) an action was sustained against 
an overseer of the highway who had the 
means of repairing the roads in his hands, 
but neglected to do it, and caused a loss, 
to the plaintiflF. In Townsend v. The 
Susquehanna R. R. Co. (6 Johnson 90) a 
private corporation which had failed to 
keep up one of its bridges, was held liable 
for a similar loss. In Dean v. New Mil- 
ford Township (5 W. & Ser. 545,) it was 
decided that damages might be recovered 
against a township for the injury sus- 
tained in consequence of the non-repair 
of a public road. And in the Commiss- 
sioners of Kensington v. Wood (10 Barr 
93,) it was said by this court that the 
liability of the corporation for any injury 
arising from the unskillful, inartificial, or 1 
improper manner in which the paving I 
and grading of a street was done, could | 
not be controverted . To these may be ad- 
ded the case of Pittsburgh v. The Owners 
of the Steamer Mary Ann (10 Harris 54, 
&c.,) in which we held that the city cor- 
poration, having the care of a port, was 
responsible for the loss of a vessel which 
had been wrecked for the want of a safe 
landing place. I have cited these several 



cases to show that a party bound to re- 
pair, whether it be an individual, a private 
corporation, a township, district or city, 
must perform the duty or pay, in an ac- 
tion on the case, for all injuries to persons 
or property, which may be caused by the 
omission." In McLaughlin v. City of 
Corry, 27 Smith 109, Justice Gordon de- 
livering the opinion of the Supreme Court, 
said: **That a municipal corporation, 
such as a city, borough, township, or 
county is liable for damages arising from 
the neglect of its officers in not keeping 
its streets, roads, and bridges over which 
it has jurisdiction in proper repair, is 
established by many authorities. Among 
others. Dean v. New Milford Township, 
5 W. & S. 545 ; Pittsburgh v. Grier, 10 
Harris 54 ; Allentown v. Kramer, 23 P. 
F. Smith 406 ; Humphreys v. Armstrong 
County, 6 P. F. Smith 204. These cases 
proceed upon the principle that the vari- 
ous municipalities have frill and complete 
control of and power over the roads, 
streets and bridges within their several 
precincts, and that they are charged with 
the duty of their proper construction and 
repair.'* .... **If the city authorities 
were negligent in allowing a dangerous 
abstruction to exist in the public highway, 
which they could have removed, and the 
plaintiff was injured thereby, without any 
fault of his own, the city was undoubledly 
liable for the damages which he suffered. ' ' 
In the case of Norristown v. Moyer, 17 
P. F. Smith, 356, Judge Ross, who tried 
the case in the court below, and whose 
charge to the jury was afterwards adopted 
by the Supreme Court, says on page 362, 
* 'Under this charter the repairs of streets, 
and the removal of nuisances therefrom 
is a duty clearly enjoined by statute, and 
it is authorativdy ruled, that a corpora- 
tion, which is bound by its charter to 
keep its streets in repair and remove 
nuisances therefrom is liable for an injury 
occasioned by its neglect to do so, and it 
is not material whether the neglect was 



wilftil or not." 



Nor was ilr^necessary^ 
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that the defendant should have had actual 
notice of the defect in the said sidewalk 
to render it liable for damages. If it re- 
mained there long enough to attract gen- 
eral attention the corporation was affected 
with constructive notice ; McLaughlin v- 
City of Corry, supra. But in this case 
the defendant had actual notice of the 
defect in the sidewalk through its then 
supervisor, Joseph Shenberger, who testi- 
fied that it was his duty as said supervi- 
sor to keep the streets and bridges in re- 
pair ; that he saw this hole in the side- 
walk, and yet made no effort to repair it, 
or have it repaired, until after the plaintiff 
was injured. The referee holds that it 
was the duty of the defendant, thus af- 
fected with actual notice of the existence 
of the defect, to have caused the owner 
of the property to put the sidewalk in a 
safe condition, and upon £Eiilure of the 
owner to do so to have caused the same to 
be done at the expense of the owner. 
Not having done either, the referee finds 
it was guilty of negligence, and that it 
must respond in damages to the plaintiff. 
The remaining question to be considered 
is the amount of damages to which the 
plaintiff is entitled. In the case of the 
Pennsylvania Railroad Co. v. Allen, 3 P. 
F. Smith 276, it is held to be the law 
* *that in actions for personal injuries, sus- 
tained by a passenger in consequence of 
the negligence of a passenger carrier, 
plainti& are entitled to recover pecuniary 
compensation for pain suffered ; and that 
juries in assessing damages may consider 
this as an element. ' ' In the case of Laing 
V. Colder, 8 Barr, 479, Judge Bell, who 
delivered the opinion of the court, says : 
**In estimating damages the jury .may 
consider not only the direct expenses in- 
curred by the plaintiff, but the loss of his 
time, the bodilysuffering endured, and any 
incurable hurt inflicted; for these may 
be classed among the necessary results." 
In the case of the Pennsylvania and Ohio 
Canal Co. v. Graham, 13 P. F. Smith 290, 
the same doctrine is reasserted. In the 



c^se of McLaughlin v. The City of Cony, 
supra ^ the plaintiffs seventh point on the 
trial of the case, in the court below, was 
as follows: ''In estimating the damages 
the jury should allow not only for the 
direct expenses incurred by the plaintiff 
by reason of the injury, but also for the 
privation and inconvenience he is subject 
to, and for the pain and suffering, bodily 
and mental, already experienced, and 
likely to be yet experienced, as well as 
for the pecuniary loss he has sustained, 
and is likely to sustain during the re- 
mainder of his life, fi-om the disabled con- 
dition of his arm, and the difference it has 
occasioned in his ability to earn wages." 
The court below refused to afl&rm this 
point, and the Supreme Court afterwards, 
through Judge Gordon, who delivered 
the opinion, said that the point should 
have been affirmed by the court below. 
The evidence of Dr. Thompson shows 
that the plaintiff was under his treatment 
fi-om a day or two after the injury was 
sustained, to wit : the 30th day of August, 
1880, until the i8th day of November of 
the same year, that being the last time he 
prescribed for him. Dr. Thompson also 
testified that the plaintiff suffered very 
severe pain in consequence of the injury 
to his ankle ; that at the last time he ex- 
amined the foot, to-wit : on the 3rd day 
of June, 1 88 1 , some nine months after the 
injury was received, the pain caused by 
pressure upon the injured parts, and by 
the moving of the foot inwards and up- 
wards, indicated to him that the parts 
were not entirely reunited. There was 
no evidence given to show the permanent 
disability of the plaintiff to follow his 
usual avocation, other than that if his 
ankle continued as it was when last ex- 
amined, his ability to follow his avoca- 
tion would be to some extent impaired. 
The plaintiff testified that he was pre- 
vented fi-om attending to his usual busi- 
ness until the second week of November 
of the year he was injured ; that he was 
able to earn some day^/^wie doll»rj some 
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dajrs a dollar and a half, at his usual busi- 
ness, which was that of a day laborer. 
The referee having carefully considered 
all the evidence and the rules of law ap- 
plicable to like cases, awards in favor of 
the plainti£f and against the defendant the 
sum of three hundred dollars ($300.00) 
damages with costs of suit. 

To this report exceptions were filed by 
the defendant. Mr. Gibson having been 
elected judge, Messrs. Blackford & Stew- 
art appeared for the defendant. 

February II, 1884, Wickes, P.J. The 
referee has found that a defect in the high- 
way caused the injury complained of, and 
has determined the amount of damages 
sustained . These questions are eliminated 
from the consideration of the case at thi«; 
time, not having been touched on the ar- 
gument of the exceptions filed to the re- 
feree's report. The ground upon which 
we are asked to set the report aside, and 
enter judgment for the corporation defen- 
dant, is that the borough of Wrightsville 
is under the general borough law approv- 
ed April 3, 1851, which does not, it is said, 
impose upon the corporate oflScers the 
duty to repair their sidewalks and streets, 
and that hence, without proof of notice, 
no liability can be fixed upon them. 

We will not attempt to enumerate the 
powers and duties conferred by the act in 
relation to the streets, lanes, alleys, &c. of 
the borough. Suffice it to say that it is 
manifest from a careful reading and con- 
siderations of its provisions, that it was the 
intention of the legislature to invest the 
municipal authorities with the manage- 
ment and control of the borough high- 
ways. This purpose of the legislature is 
referred to by Mr. Justice Woodward in 
delivering the opinion of the Court in 
Norwegian street, 31 P. F. S. 353, where 
in commenting upon this act and others, 
he says ** the provisions quoted from the 



several statutes referred to, indicate the 
general legislative intent to secure uni- 
formity of plan, and adequate municipal 
supervision in the establishment and main- 
tenance of borough highwajrs.'* And 
again, said the same Justice, '4t has been 
the policy of all recent legislation relating 
to boroughs of the Commonwealth to sub- 
ject the highwa3rs within their limits to 
the control of the municipal authorities as 
exclusively as was consistent with the duty 
of affording protection to the interests of 
individual citizens. ' ' Butwearemetwith 
the argument that notwithstanding the 
large powers given the borough officers 
in relation to the highways, that nowhere 
is the duty to keep them in repair, im- 
posed by the statute. In toiidem verbis 
it is not. 

But substantially the same argument 
was addressed to the Court in re Vaca- 
tion of Osage street, 9 Nor. 117, when it 
was objected that the borough officers had 
no power to vacate a street, because the 
acts did not, in terms, confer it. But the 
Supreme Court said * * it is true that in the 
second section enumerating the powers of 
borough officers * * * the word vacate 
does not occur. But all the provisions of 
the act must be considered,'* and it was 
held the act conferred this power. In 
this opinion much stress was laid upon the 
following language contained in the sec- 
tion referred to **they shall have all other 
needful jurisdiction over the same, ' ' to wit 
the streets, a power afterwards repeated 
in the same act, i Purdon 174, pi. 92. 

We do not think the duty to supervise 
and repair can be escaped because the act 
does not in so many words charge the 
corporate officers with it. 

We do not mean that municipal cor- 
porations are in any sense insurers of the 
j safety of their highways, or of those who 
pass over them — ^we only mean to decide 
that under a statute conferring such pow- 
ers and duties as are contained in the act 
of 185 1 , something more is to be done by 
the borough authorities, than sit><j^uietl^ 
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down and wait until the citizens notify 
them that their highwa3rs are out of repair. 
The right to recover damages for injuries 
sustained by reason of dangerous places 
in the streets, including the sidewalks, 
proceeds upon the ground of a negligent 
omission on the part of the corporate of- 
ficers to perform a duty imposed upon 
them by law — and that duty is one of 
reasonable diligence in the supervision 
and repair of structures, over which their 
jurisdiction extends. 

In Vanderslice v. City of Phila., 13 W. 
N. C. 373, where the damage resulted from 
the breaking of a sewer, the question of 
notice was considered, and the learned 
Justice who delivered the opinion of the 
Court, followed closely the reasoning and 
the text of the opinion of the Court of 
Appeals of New York in McCarthy v. j 
City of Syracuse, (46 N. Y. 194.) | 

In both cases, the doctrine is affirmed, I 
that '*mere absence of notice does not 
necessarily absolve the city from the 
charge of negligence. Its duty to keep 
its sewers in repair * * * involves the 
exercise of a reasonable degree of watch- 
folness in ascertaining their condition 
from time to time and preventing them 
from becoming delapidated or obstructed. 
When the obstruction or delapidation is 
an ordinary result of the use of a sewer 
which ought to have been anticipated, the 
omission to make an occasional examina- 
tion and to keep the sewers in apparent 
good repair is a neglect of duty which 
renders the city liable. ' * There is not one 
word of this which does not as well apply 
to a board walk as to a sewer, for a board- 
walk is at least as perishable. We do not 
however understand the language cited to 
mean anything more than that actual no- 
tice is not required. A distinction is taken 
in the case, between defects that are la- 
tent and those which are open and readily 
observed upon inspection. In the one 
case actual notice is evidently meant, on 
the other notice either actual or construc- 
tive. Said the learned Court ' *the city is 



presumed to have knowledge of an open 
defect after a reasonable time has elapsed 
for its ascertainment and removal. ' * The 
act of 1 85 1, confers upon the municipal 
officers ample powers for the management 
and control of brorough affairs, and in no 
department are they more completely 
equipped with power, than in their juris- 
diction over the borough highwa3rs. Their 
duty in terms is to **remove nuisances,'' 
and they are armed with the power to 
tax ad libitum . Having then the authori- 
ty, and holding the purse strings, there is 
no hard-ship in the rule which requires 
them to exercise reasonable diligence in 
looking after the sidewalks and streets — 
and this is the standard of their duty in 
this regard. Has it been ftilfilled in this 
case. 

The referee has fotmd actucU notice, be- 
cause the supervisor of streets testified 
that he saw this hole in the sidewalk * 'just 
before" the accident. How long before, 
would have been a most pertinent inquiry, 
but was not made. It is contended the 
evidence was insufficient to support such 
a finding, and if this was the only evi- 
dence from which notice could be infer- 
red, it would perhaps be our duty to set 
aside this report. 

But under the act of April, i868, (P. L. 
782) the Cotirt is permitted to look into 
the evidence as well as the law and to en- 
ter such judgment as it may deem proper. 

Was there then sufficient evidence to 
warrant the finding of constructive notice 
to the corporate officers. 

yjw. L, Kerry (page 66 notes of evi- 
dence,) testified **I have noticed the hole 
frequently in passing up and down before 
this accident. * ' 

Anne OleunUr, (pge 12,) I walked over 
this (board walk) last summer and step- 
ped in a broken plank once, (describing 
the location as the same.) It was before 
Mr. Siltzer was hurt. 

Israel Jacobs, (pge 17,) I was acquaint- 
ed with this sidewalk, ^^^^''^I.KOt my 
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foot in it one evening * * * It was be- 
fore this accident happened * * * Can't 
say whether a long or short time before, 
bat it was last summer." 

Surely it is a reasonable inference from 
this evidence that the defect in the board- 
walk was patent before the accident and 
could , with the exercise of reasonable vigi- 
lance on the part of those having charge 
of it, have been discovered and repaired. 

This view is strengthened by the ab- 
sence of any proof of watchfulness at all 
by the borough officers. Had they shown 
proper diligence coupled with want of 
notice, there would be good reasons for ex- 
cusing them — but we must take the case 
as presented, and upon this point alone, 
the only one urged upon us, it would be 
idle to recommit the report or send the 
parties to a jury. 

We do not lose sight of the argument 
that the borough could not in the first in- 
stance have made this repair, even conced- 
ing the obligation to do so — ^because the 
statute (i Purdon 167 pi. 26) and the ord- 
nance require the owner of the adjoining 
lot to construct the sidewalk within ten 
days after notice from the borough au- 
thorities to do so. But it must be observ- 
ed, that the fact that borough officers are 
requested to notify lot owners of their 
duty in this regard, points to the necessity 
of inspection and supervision. If the lot 
owner fails to repair, then the borough 
may do so and file its lien — so that assum- 
ing the statute and the ordinance to refer 
to the repair of worn-out sidewalks, as 
well as to their original construction, the 
borough has still the duty resting upon it 
to do this work, either mediately or imme- 
diately, and it can scarcely be permitted 
to plead its omission to notify the proper- 
ty owner, as a defence to this action. 

We, therefore, after a carefiil considera- 
tion of the law and facts of this case, dis- 
miss the exceptions, confirm the report, 
and enter judgment for the plaintiff" there- 
on. 

The defendant has taken out a writ of 
error, and the case goes to a higher tribu- 
unal for final adjudication. 
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Weaver et al. v. Steacy et al. 

Sheriff^ s Sale — Distribution of proceeds 
Three hundred dollars exemption — 
Taxes — Act of June 2^ 188 1. 

In the distribution of the proceeds of a sherifif^s sale of 
real estate, if the defendant has waived the benefit of the 
exemption laws in three judgments, he cannot claim it as 
against a judgment creditor in whose judgment there is 
a waiver ; Pitman's Appeal, 12 Wr. 315, followed. 

A claim for taxes, under the Act oi June 2, 1881, (P. l^ 
45), most state what taxes are claimed and when levied, 
and also in all other respects must conform strictly to the 
Act of Assembly. As the requirements of the Act were 
not observed in this case, the claim was not entitled to 
priority of payment allowed by the Act. 

Where s partv is clearly entitled to the balance of the 
fund for distribution, the Court will not subject it to the 
costs of an audit, but will order the sheriff to pay such 
balance over to the party legally entitled to it. 

Rule to show cause why the balance in 
hands of the sheriff" should not be paid 
into Court. 

Under and by virtue of a writ of ve7i' 
ditioni exponas issued to April Term, 1883, 
No. 44, the real estate of Morris Cooper, 
one of the above named defendants, was 
sold by the sheriff on April 7, 1883, for 
the sum of $6,832.38. At the time of the 
sale by the sheriff there were open, unpaid 
and remaining as liens on Cooper's said 
real es^tate, six judgments. 

The first four judgments have been 
paid in full by the sheriff* out of the pur- 
chase money realized from said sale, and 
there remains in his hands an unappro- 
priated balance of $301.91. The whole 
of this balance is claimed by W. D. 
Weaver et al, on their judgment to 
August Term, 1879, No. 266. Part of it 
is claimed by Morris Cooper, the defend- 
ant, under the exemption laws of the 
Commonwealth, and a claim is only made 
for $63 of it for taxes against Cooper 
which remain unpaid. The sheriff" being 
in doubt as to which of the claimants 
were entitled to the fund, through his 
counsel, asked for and obtained a rule to 
show cause why the same should not be 
paid into Court. 

June 20, 1 883 , Livingston , P . J . Should 
the rule in this case be made absolute, and 
the fund subjected to the costs of an audit ? 
Is the defendant entitled to the benefit of 
the exemption laws ? Is the c< 

Digitized by 



€6^6§f( 



2o6 



YORK LEGAL RECORD. 



taxes entitled to be paid prior and in 
preference to the judgment creditors ? 

Three of the judgments against defend- 
ant contain waivers of the benefit of the 
exemption laws ; two of them being prior 
to the judgment of Weaver et al. The 
defendant Cooper, having waived his 
right to the benefit of the exemption laws 
in those judgments in favor of plaintiffs 
therein cannot claim it as against the 
judgments of Weaver et al. This is ren- 
dered perfectly clear on reference to the 
opinion of the Supreme Court in Pitman's 
Appeal, 12 Wr. 315, and this disposes of 
the claim made by Cooper, the defendant. 

The claim made for taxes is not in 
writing. The claimant does not state 
what taxes are claimed, or when levied. 
He simply claims $63 for taxes. The act 
of June 2, 1881, P. L. 45, declares, **That 
from and after its passage, all taxes, 
whether county, township, poor, school, 
or municipal taxes assessed by competent 
authority upon real estate in this Com- 
monwealth, except in cities of the first, 
second, and fourth classes, shall be a first 
lien from the date of levying the same 
upon the real estate upon which they are 
levied, and in all cases where such taxes 
cannot be collected from the owners of 
such real estate, or the tenants thereof, or 
persons, companies, or corporations as- 
sessed for such taxes under existing laws 
shall, on or before the first day of January 
next after the assessment thereof, be re- 
turned by the persons having such taxes 
for collection to the commissioners of the 
county in which they are assessed for col- 
lection according to the existing laws, and 
to be recorded as a lien in a book to be 
kept in their oflSce for that purpose for 
use as a reference for all persons inter- 
ested, to be called the Tax Lien Record, 
in which such return shall be entered in 
full with a proper index thereto, both to 
the township or borough where located, 
and to the name of the parties assessed 
for such taxes respectively. That such 
returns shall contain a statement of the 



amount of each kind of tax so returned, 
the names of the parties assessed with the 
same, the year when such taxes were as- 
sessed, a sufficient description by bounda- 
ries or otherwise of each separate lot or 
tract, and about the quantity of the same, 
and the township or borough in which it 
is located ; that the person making the 
same has a warrant for the collection of 
such taxes, and the date thereof, and that 
after a proper eflfort at the proper time, 
he could not find sufficient personal 
property by a legal sale of which such 
taxes or any portion thereof could have 
been collected, which returns so made 
shall be signed and verified by oath or 
affirmation of the persons respectively 
making the same, and when recorded as 
aforesaid shall thereafter be the first 
lien on the real estate upon which they 
are assessed respectively for the term of 
two years from the first day of July next 
after they are returned and recorded as 
hereinbefore provided, and such record 
shall be notice to all persons, and a cer- 
tified copy thereof signed by a majority 
of the commissioners or the commis- 
sioner's clerk in whose office such record 
is kept, and attested by the official seal of 
office, shall be prima facie evidence of the 
amount of such taxes in all cases relating 
to the same, and upon payment of such 
taxes the record of the same shall be sat- 
isfied by a majority of the proper com- 
missioners having it so marked, which 
shall be attested by them. 

**That upon any judicial sale of such 
real estate for purchase money or other- 
wise during the continuance of the lien 
of such taxes as hereinbefore provided, 
such taxes shall be first paid out of the 
proceeds of such sale upon proper claim 
and proof of the same before an auditor 
or otherwise, as in other cases after pay- 
ment of costs, etc . * * 

The cl^im for payment of taxes in this 
case has not been properly made under 
this act, and the certificate now in posses- 
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sioners under their official seal is that 
there was no lien for taxes filed or of 
record in their office against the real 
estate sold by the sheriff as the property 
of Morris Cooper, the defendant, at the 
time of said sale on April 7, 1883. The 
tax claimed cannot therefore be paid out 
of the proceeds of such sale now in the 
hands of the sheriff. 

Having seen that the claim of the de- 
fendant cannot be sustained, and that the 
tax claim is without foundation, it follows 
that the balance now in the hands of the 
sheriff should be applied towards the pay- 
ment of the judgment of Weaver et cU, 

We therefore discharge the rule, and 
direct the sheriff to apply the balance in 
his hands as above stated in part pa3rment 
of the judgment of Weaver et al., to 
August term, 1878, No. 266. 

Rule discharged and order made. 



York County v, Reeser. 

Re-audit of 1872 — Effect of appeal — 
Strikifig off judgment. 

Under the provisions of the Act of 1872, the County Re- 
auditors reported an indebtedness on the part of the de- 
fendant and his colleagrues, Commissioners of York county 
0(53,0: 9. 20. This report was filed in the Prothonotary's 
office, and judgment for that amount entered against de- 
fendant and his colleagues. Dtfendant appealed from 
thii« report, but the appeal was never prosecuted. A scire 
facias was issued on the judgment, and after the lapse of 
five years the defendant filed his petition praying the 
Court to quash the scire facias and strike off the report of 
the Re-auditors. Held, That the petition must be dis- 
missed. 

The defendant having appealed from the report, has 
himself brought it into Court for adjudication. 

There may be matter for judicial investigation, and this 
can only be determined utx>n the hearing of the appeal, 
upon an issue properly presented to the Court. 

Petition to quash scire facias and strike i 
oflf report. 

IV. C. Chapman for petition. 

Levi Maishy contra. 

To the Honorable fudges of the Court 
of Common Pleas of York County. 

The petition of William Reeser the 
above defendant respectfully represents 

That he was one of the Commissioners 
of said county, from the loth of Novem- 



ber, 1864, to the year 1867, d^Y elected 
and qualified, and that he took upon him- 
self the said oflSce and acted as such for 
and during his full term. That the duly 
elected Auditors of the county in each and 
every year of his said term, duly did audit, 
settle and adjust the accounts of the board 
of Commissioners of which he was a 
member, and in due form made their re- 
port thereof to the Court of Common 
Pleas of the said county, and in each and 
every of the said years from 1864 to the 
expiration of his said term of office the 
said Commissioners did frilly, fcdrly and 
honestly submit to the said County Audi- 
tors all the accounts of the county in the 
business transacted by them and the seve- 
ral reports of the said Auditors were filed 
among the records of the Court of Com- 
mon Pleas of said county ; and although 
the right of appeal from the reports afore- 
said was given by law within 60 days, 
yet no appeals were ever taken from the 
reports of the Auditors so filed as afore- 
said ; and your petitioner avers that in 
none of the said Auditors' reports was he 
your petitioner ever charged with being 
indebted to the county of York one cent. 
Your petitioner ftirther shows that al- 
though the County Auditors' reports of 
the settlements of his accounts as Com- 
missioner for 1864, remained unappealed 
from for eight years ; those for 1865 for 
seven years ; those for 1866 for six years; 
yet under the provision of the Acts of 
Assembly of March 6, 1872, and April 3, 
1872, Messrs. Cochran, Maish and Wal- 
lace were appointed to re audit said ac- 
counts, who filed their report as such re- 
auditors, January 2, 1873, entered 284 
November Term, 1872, in the said Court 
in which your petitioner and Henry Mill- 
er and John E. Anstine, his colleagues, are 
charged with an indebtedness to said 
county of $3019.20. He ftirther shows 
that from said report and the entry of the 
same in said court he took his appeal ac- 
cording to law, which was duly entered 
in said Court to No. 67 April Te 
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and that on said report although appealed 
from, the aforesaid scire facias was issued 
to number 59 January Term, 1878. on the 
20th day of December, 1876, and that the 
said scire facias has not since been pro- 
secuted, and nothing further been done in 
the case, and that more than five years 
have since elapsed since the issuing of the 
said scire facias. He further shows that 
the records of said Court are still encum- 
bered with said report of the re auditors, 
showing an apparent lien on his real es- 
tate, to his great damage aad detriment 
and seriously impairing his credit. 

Wherefore he prays that this petition 
may be permitted to be filed as an amend- 
ment to his aflSdavit, filed in said Court, 
January 7th, 1 878, and that the facts stated 
herein may be considered and treated as 
the further ground of his prayer in said 
aflSdavit. 

And further that the prayer of said peti- 
tioner contained in said aflSdavit that the 
Court should quash the above mentioned 
writ of scire facias, may be permitted to 
be enlarged so that he may add the pray- 
er that the Court will strike oflf the said 
report of the re-auditors, entered as afore- 
said to 284 November Term, 1872, as filed 
and entered against him under the au- 
thority of the said acts of 187 1 ; the said 
acts being unconstitutional and void. 

And he will pray, &c. 

WILLIAM REESER. 

JV. C. Chapman, for petition. 

Levi Maishy contra. 

Novembers, 1883, Gibson, A. L.J. — 
Having expressed the opinion, that on ac- 
count of the appeal taken, from the report 
of the re-auditors and entered in this 
court, the court cannot summarily strike 
oflf the report, but that all questions touch- 
ing its validity must be tried on an issue, 
I was requested to reduce my reasons to 
writing. 

ist. There is nothing to bring before 
the court the cognizance of the report 
except the appeal. The 4th Section of 



I the Act of the 6th of March, 1872, directs 
the re-auditors to file their report" in the 
oflSce of the prothonotary, without any 
order of the court being required for that 
purpose, and there was no order of the 
court in the premises. Such order has 
been held to be requisite in county audi- 
tors' re|*orts : Lan. Co. v. Slocum, 4 Leg. 
Op. 473 ; Com. V. Hoflftnan, 24 P. F. S. 
105. If, therefore, the filing of the re- 
auditors report has any eflfect as a judg- 
ment at all, it is only by virtue of its entry 
under the authority of the Legislature, if 
it had such authority. If the judgment 
had so remained, as in the case of judg- 
ments otherwise entered by the prothono- 
tary, a motion to strike it oflf might have 
been sustained. But the petitioner ap- 
pealed from the report of the re-auditors, 
and that appeal is entered in the Com- 
mon Pleas docket to April, 1873, No. 67. 
The petitioner has therefore brought the 
report before the court for adjudication. 

2nd. There may be matter for judicial 
investigation under the Act of March 6, 
1872, because it has been held that the 
action of county auditors in reviewing ac- 
counts of county oflBcers is not judicial in 
its character: Bums v. Clarion Co., 12 
P. F. S. 422. It was there held that the 
Legislature have the power to open the 
settlement of county oflficers accounts and 
readjust and resettle them, when the pur- 
pose is expressed **to resettle and equita- 
bly adjust the same. ' * The preamble of 
the Act of March 6, 1872, expresses the 
purpose of the act in these words : *'That 
all persons who have dishonestly or un- 
lawfully used or applied to their own use 
the public funds of said county, should be 
compelled to reckon for the same and to 
repay the amount with interest." That 
such is not the case here can only be 
shown under the appeal. An issue may 
therefore be directed. 
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dUABTEB SESSIONS. 

Q. S. of ' Chester Co. 

Commonwealth v. Neeley. 

Criminal Law — Former Conviction or 
Acquittal — When a bar to stibsequent 
ifidictment — Greater and less offence. 

A former conviction or acquittal lor a grrcater offeuce is 
a bar to a subsequent indictment lor a minor offence in- 
cluded in the former ; and whenever, under the indict 
meat for the greater, there could be a conviction on the 
less, a conviction or acquittal of the minor offense will 
bar a subsequent prosecution for the greater. 

A conviction of fornication and bastardy, tvld to bar 
a subsequent prosecution for the same acts under an 
indictment for adultery. 

Sur plea of former conviction. 

The facts of the case appear by the 
opinion of the Court. 

January 28, 1884. Futhey, P.J. The 
defendant was indicted at April Sessions, 
1883, in separate bills for * * fornication and 
bastardy, '* and for * 'adultery and bas- 
tardy ; * ' he was tried on the indictment for 
fornication and bastardy and was convict- 
ed and sentenced. The Commonwealth 
then arranged the defendant on the in- 
dictment for adultery and bastardy, to 
which he pleaded that he had been al- 
ready convicted and sentenced for the 
same offence. 

It is conceded by the Commonwealth 
that the illicit carnal connection charged 
in both indictments is the same, and the 
question therefore presented is, whether, 
where a defendant is convicted and sen- 
tenced for the offence of fornication, he 
can be afterwards tried on an indictment 
charging him with the same unlawful act 
as adultery, he being a married man. 

It is a rule than an acquittal or convic- 
tion on an indictment for a minor offense 
is generally no bar to a subsequent indict- 
ment for a greater, and the works on crim- 
inal law show the application of this rule. 
Thus, a conviction for assault with intent 
to kill, would be no bar to an indictment 
for murder, and an acquittal for larceny 
would not prevent a prosecution for burg- 
lary with intent to steal. 

An acquittal or conviction, however, for 
a greater offence is a bar to a subsequent 



indictment for a minor offence included in 
the former, wherever under the indictment 
for the greater offence the defendant could 
have been convicted'bf the less ; and if on 
the trial of the major offence there can be 
a conviction of the minor, then a former 
conviction or acquittal of the minor, will 
bar the major. And where the evidence 
necessary to support the second indictment 
would have been sufficient to procure a 
legal conviction upon the first, the plea of 
autrefois acquit or autrefois convict is gen- 
erally good ; I Wharton on Criminal Law, 
sec. 560-565. An acquittal for voluntary 
manslaughter is a bar to a future prosecu- 
tion for murder, and where a man is at the 
same time guilty of an assault and of a 
battery on the same person, the acquittal 
in one case is a bar to the other. 

In the case before us, had the defendant 
been tried in the first instance on the in- 
dictment for adultery, he could, on such 
trial, have been convicted of fornication. 
If a trial were now permitted to be had 
on the indictment for adultery, he could, in 
like manner, be convicted of fornication, 
and thus we would have two convictions 
for the same offence, the one already had 
on the indictment for fornication and an- 
other on the indictment for adultery . The 
evidence necessary to support an indict- 
ment for adultery, is sufficient to warrant 
a legal conviction of fornication. 

Illicit carnal intercourse is called by dif- 
ferent names, according to the circum- 
stances which attend it. It may be seduc- 
tion, incest, adultery, fornication and bas- 
tardy , or simple fornication, but the body 
of all these offences is the illicit connec- 
tion. In each case, the essential fact 
which constitutes the crime is such con- 
nection, and, on a trial for either of these 
offences, the defendant may be convicted 
of fornication; Dinker z;. Commonwealth, 
5 Harris 126. 

For the latter offence the defendant has 
been convicted and sentenced. He can- 
not be again placed on trial for the com- 
mission of the same criminal act, called 
by another name. 



The plea is sustained, ^^ 
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Roads in Windsor Township. 

Viewers Similarity of Names Who 

intended, ^ 

The Court appointed Jacob Tyton as a reviewer. Jacob 
P. Tyson acted in that capacity. Held, That as there 
was a Jacob Tyson residing in a neighboring township 
and there is nothing to show who was intended, the report 
should be set aside, and an alias review granted. 

Exceptions to report of reviewers. 
E, W. Spangler for exceptions. 
Levi Maish for report. 

February 28, 1884, Wickes,P.J. Jacob 
Tj^on was appointed a reviewer and Jacob 
F. Tyson acted , The evidence shows that 
there is a Jacob Tyson , a cousin of Jacob F. , 
residing in a neighboring township, and we 
are not able to say who is intended. Un- 
der such circumstances the only safe plan 
is to set aside the report and grant an 
alias review under the provisions of the 
act February 23, 1870, P. L. 228. And 
nowto-wit: February 28, 1884, we sus- 
tain the seventh exception, set aside this 
report, award an alias review, and ap- 
point Frank J. McGee, of Wrightsville ; 
Jacob Sitier, of East Prospect borough, 
and Daniel Anstine, of Windsor town- 
ship. 



VALEDICTORY. 



Four years ago the York Legal Re- 
cord was launched upon the legal fra- 
ternity, and from the cordial welcome 
which it received at the hands of the Bar, 
the publisher had reason to believe that 
it future prosperity was assured. Under 
the Rules of Court, adopted by the Bench, 
a liberal construction of which was ex- 
pected, nearly all legal advertisements 
were to be inserted in its columns, and 
the expenses of publication liquidated in 
this manner. 

A number of the Bar put the construc- 
tion on the rules that was expected by 
the Court and the publisher, and which 
was the manner in which the same rule 
was interpreted in Lancaster ; but a ma- 
jority only inserted the advertisements 



that came within its letter, and thus at the 
very beginning of its existence the perpe- 
tuity of the Record was threatened by 
those who should have been its most ear- 
nest supporters. 

The number of audits and other adver- 
tisements connected with assigned estates 
sustained the Record the first year in a 
substantial manner, but during the second 
year these declined, while the friends of 
the Record were hardly justified in 
standing alone as attorneys who required 
more advertising and made the expense 
of settiing estates larger than others. As 
a natural result the income materially 
decreased, and the second year of its ex- 
istence left but a small margin for the 
labors of the publisher. 

For the last two years the Record has 
been run at a loss. Frequent appeals 
were made to the Bar in its behalf, the 
last of which was the signing of a petition 
for a more stringent and comprehensive 
Rule. This measure would have saved 
the Record, and we had no doubt as to 
the power of the court to adopt it ; but 
it has thought otherwise. However much 
pride we felt in the publication of the 
Record, and a feeling of regret that 
York county could not compete with 
counties like Delaware in the publication 
of a legal journal, we have no desire to 
pose as a benefactor of the Bar. If our 
journal is no longer desired, we will cease 
inflicting it upon any one and give room 
for something else, or see the decisions of 
our court and the learning of our Bar sink 
back to their former position, unpublished 
and unknown outside our own precincts. 

To those members of the Bar who have 
supported us from the beginning, we re- 
turn our sincere thanks — the others we 
forgive. If in the friture any enterprising 
genius makes a second attempt to pub- 
lish a law journal, we hope he may be 
successful, and that the aid that was 
withheld from us will be extended to him. 
Perhaps the absence of the Record, with 
its conveniences and benefits, will cause 
it to be regretted by those who **cared 
for none of those things*' during its life- 
time. 

An index and table of cases will be 
published in a short time, thus completing 
the fourth volume. With that work our 
labors as editor and publisher of a legal 
journal will close, and the Record will 
have reached 
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OF CASES REPORTED IN THIS VOLUME, 



ACTION. 

FORUM. INSURANCE, 14, 1 7. 

PRIORITY OF. JUSTICE OF THE PEACE, 2. 
ACTS OF ASSEMBLY. 
17 18. February 22. husband and wife, 7. 
1725. March 20. arrest, i. 
1804. March 19. turnpike, i. 
1814. March 22. justice OF the peace, 12. 

1836. June 13. ARREST, I. 

1838. April 14. ARREST, I. 

1842. July 12. ATTACHMENTS, 2. 

1853. April 18. DECEDENT'S ESTATES, 5. 

1855. April 26. JUSTICE OF THE PEACE, 15. 

1855. April 26. WIIX, 4. 

1855. Majr 14. HUSBAND AND WIFE, 7. 

1857. April 24. INSURANCE, 15. 

1868. Aprils. INSURANCE, 15. 

1872. April 9. DISTRIBUTION, I. 

1873. April 4. JUSTICE OF THE PEACE, lO. 

1879. June 4. WILL, 5- 

1881. Junes. PHYSICIANS, i. 

ADMINISTRATORS. 

UABIUTY OF. 

I. G. S. and S. G. jointly administered upon 
the estate of J. G. and under proceedings in par- 
tition sold the real estate, upon which a char^ 
had been created, which operated as a lien in 
the title, and which could not be discharged by 
an Orphan's Court sale. The purchasers, how- 
ever, paid the amount chareed upon the land to 
the administrators who filed a jomt account, in 
which they took credit for the sum of money so 
received, and for the unexpended interest on the 
lien, due from the inestate. The interest passed 
into the hands of G. S., the principal into the 
hands of S. G. C. S. , for whose benefit the charge 
had been created, was living at that time, and 
continued to live until 1S61, five years after the 
filing of the account. In 1S57, G. S. died, S. G. 
continued to administer the estate, and was the 
custodian of the principal sum received by him. 
He subsequently became insolvent, and died, 
without having paid over said principal to the 
heirs of C. S., who were entitled to it upon her 
death. When the accou nt of the admin istrators 
^/. b, n, c, t. a, of G. S. was filed, and before the 
Auditor appointed to distribute the faMedance 
thereon, this principal sum was claimed by the 
heirs aforesaid. Held, (affirming the Court 
below) That the estate of G. S. was liable for the 
said amount retained by S. G. — Sprenklc^s Ap- 
peal, No, 2, 33, 

RIGHT TO. DECEDENTS* ESTATES, I -4. 



ADMISSION. 
ADULTERY. 



INSURANCE, 13. 
DIVORCE, I. 



AFFIDAVIT OF DEFENCE. 



BY WHOM MADE. 

I. The decisions under the affidavit of defence 



law hold that it is not imperative that the affi- 
davit should be made by the defendant person- 
ally, but that it should be so made unless cause 
is shown to the Court why it should be made by 
another. — Acker v. Moore, 190. 

SUFFICIENCY OF. PROMISSORY NOTE, I. 
AGENTS. INSURANCE, 3. 
ALIMONY. DIVORCE, I. 

AMENDMENT. 

I. The court below may amend its record after 
a certiorari has issued to remove it to the Su- 
preme Court — Churches Appeal, no. 

ANTE-NUPTIAL CONTRACT. 

DECEDENTS* ESTATES, 12. 
APPEAL. JUSTICEOFTHEPEACE, II. WAGES, I 
APPLICATION. INSURANCE, 12. 
ARBITRATION, practice, 1-2. 

ARREST. 

I. The statute of 1725 in reference to issuing 
writs of capias and the exemption of freeholds 
from arrest is not repealed by the Act of 1836, 
but is expressly declared operative by the Act of 
April 14, i^zS,— ]Vol/v. Yohn, 106. 

ASSIGNMENT. 

BENEFIT OF CREDITORS. 

I. An absolute transfer of a man's property in 
in trust for the payment of his debts will be re- 
garded as an assignment under the Act of 1836 
without regard to the particular form of convey- 
ance, but a mortgage m trust to pa]^ off certain 
notes at the time to which the creditors had ex- 
tended the time of payment is not an assign- 
ment.— y<7A//Ji?« '5 Appeal, 158. 

OF JUDGMENT. JUDGMENT, I. 

ATTACHMENT. 

AGAINST A MINOR. 

1. When a minor contracts for goods, the same 
the same not being necessaries, and afterwards 
a domestic attachment is issued for the gjoods 
and the minor through his guardian, ad litem, 
plead his infancy : Held, that the attachment, 
for that reason, must be dissolved. 

2. When the attachment against the defendant 
cannot be sustained the proceedings ajgainst the 
garnishee must end.— A^a/"/ v, Landis, 133. 

EXECUTION. JUSTICE OF THE PEACE, 1-6. 
WHEN IT WII.L I.IE. 

2. When an attachment would lie against a 
party for nonperformance of a decree in equity, 
It is also the proper remedy to enforce the pay- 
ment of the costs. In such a case, it is not in 
contravention of the Act of July 12U1, 185 1.— 
Church^s Appeal, no. ^.^.^.^^^ ^^ GoOglC 
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ATTORNEY-AT-LAW. divorce, a. justice 

OF THE PEACE, 8. 
BAIL. JUSTICE OF THE PEACE, II. 

BAILMENT, practice, 7. 
BANK STOCK, distribution, 6. 

BIBLE. CRIMINAI, LAW, 9. 
BOROUGH. MUNICIPAUTY, 1-6. 

BRIDGES. 

ACTION OF GRAND JURY. 

I. The action of the Grand Jury upon the re- 
ports of viewers, re-viewers and re-re-viewers of 
a bridge determines the proceedings. Hence 
when one of the reports is approved by that body 
the Court has no right to set aside their action, 
unless for irregularity or want of jurisdiction in 
the Grand Jury. — Bridge in Rapho and West 
Hempfield Toivnships^ iii. 

BUILDING ASSOCIATION. 

USURIOUS INTEREST, 

I. Where, by the charter of a building asso- 
ciation the right to collect otherwise usurious 
interest premiums and fines was qualified by a 
proviso * 'that such stockholder shall have signed 
an agreement containing the following words" 
etc., the association can only recover me actual 
amount loaned, with simple interest, if the bor- 
rowing stockholder has not signed the agree- 
ment referred to. — Anthracite Building and 
Loan Association v. Lyons^ 103. 

CERTAINTY, roads, 13. 

CERTIORARI. justiceofthepeace,3,7,i2,I3 

COLLATERAL INHERITANCE TAX. 

LEGACIES SUBJECT TO. 

I. The will of the testator provided that the 
sum of I500 should remain charged upon his 
farm forever, the interest on |ioo thereof to be 
paid annually to the Caernarvon Cemetery Asso- 
ciation for dressing and caring for his cemetery 
lot and grave ; the interest on |200 thereof to be 
paid annually to the same association for fencing 
and keeping said cemetery in good order and 
repair, and the interest on the remaining sum 
or|200 to be paid to the minister in charge of 
the Methodist Episcopal Church in Churchtown 
for preaching the gospel. 

3. Held, that the portion of the legacy which 
was to be used for dressing and caring for the 
cemetery lot and grave of testator was not sub- 
ject to collateral inheritance tax. 

3. Held also that the other portions of the 
legacy were liable for collateral inheritance tax, 
and that as the testator had made no provision 
for ite payment out of any other fund or out of 
the residue of his estate tne same should be de- 
ducted from the money so directed to be charged 
on said real estate. — liursVs Executor v. Caer- 
narvon Cemetery Association, et a/., 193. 

CONSTABLE. 

FEES OF. 

1. A constable, who subpoena witnesses for 
court, is entitled to charge, according to the 
SherifiTs fee bill, ten cents for each witness and 
four cents for each mile traveled. 

2. The person intrusted with the service of 
supcena is not acting in the character of con- 
stable but rather as a SherifTs officer, and can- 
not be allowed a higher rate.— Cotn. v.Neely, 129. 

CORPORATIONS, dividends, i. 



COSTS. 

JUDGES* CERTIFICATE. 

1 . In an action of trespass quare clausum fire- 
git the defendant plead a right of way. The 
jury found for the plaintiff, and upon a motion 
for the Judge's certificate upon the verdict, so 
as to entitle the plaintiff to full costs, Held, That 
the Court wiU grant such certificate, where the 
title to the land is in question. 

2. That where the defendant seeks to prove 
a right of way over the plaintiff's land, it is such 
an action as tends to encumber his title, and 
would come within the statute.— il/i?Ar«»^ v. 
Sparver, 17. 

OF PAUPERS. DIRECTORS OF POOR, 3. 
WHEN COUNTY LIABLE. CRIMINAL LAW, I, 7. 

COUNSEL. 

FEES OF. DIVORCE, 2. 
POWERS OF. JUSTICE OF THE PEACE, 8. 
COUNTY. 

LIABILITY FOR COSTS. CRIMINAL LAW, I, 7. 

CRIMINAL LAW. 
COSTS. /«/ra 7. 

1. In the case of assault and battery, where 
the defendant died after the Grand Jury had re- 
turned a true bill against him and before the 
trial was held, the county cannot be compelled 
to pay the costs of prosecution. — CommonweaUh 
V, Gallagher y 99. 

FORCIBLE ENTRY, See HUSBAND & WIFE, 8, 9. 

2. Where the marriage relation is disrupted, 
or denied bv one of the parties, who is in poo- 
session of the premises, a forcible entry by the 
one out of possession is unlawful. — Com, ex reL 
Boden v, McGolrick^ 51. 

FORMER CONVICTION. 

3. A former conviction or acquittal for a 
greater offence is a bar to a subsequent indict- 
ment for a minor offence included in the former ; 
and whenever, under the indictment for the 
greater, there could be a conviction on the less, 
a conviction or acquittal bf the minor offence 
will bar a subsequent prosecution for the greater. 
— Com, V, Neetey^ 209. 

4. A conviction of fornication and bastardy 
held to b€ir a subsequent prosecution for the 
same act under the indictment for adultery. — lb, 

INSANITY. 

I 5. Witness testified that he had known John 
' Coyle, Jr., 17 or 18 years, that he had plowei for 
John Coyle, Sr., plowed in the Spring; got 
ground ready for potatoes and tobacco ; that he 
saw John Coyle, Jr., on these different occasions; 
saw him always about when the witness was 
there. "Sometimes he cut wood in the wood 
shed, one time white-washing, making fence ; 
he and the old man followed me when I plowed 
and gathered up stones ; sometimes forriM river 
men, sometimes country people, across the 
river, he spoke to me of course, sometimes he'd 
ask me if I had my com planted, if I had all my 
grain in, (I often went back and forward), aske^ 
me if I had done husking com, * * ♦ i have 
seen him ride horse back alone up the road 
sometimes. This Spring 3 years Jonnny came 
and said the old man sent up to see if yon would 
plow for us.** Held, to show sufficient ac- 
quaintance with the prisoner to be permitted to 
express his opinion as to his soundness of mind. 
— Com, V, Coyle y 47. 
Digi 
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6. It was not error to permit the District At- 
torney to ask the medical witnesses as to each 
separate item of alleged evidence of insanity, 
and then gronp the whole into the question . — lb, 

INSOI^VENT. 

7. A resident of this Commonwealth in con- 
finement for costs alone, under sentence of a 
criminal court, is entitled to be set at liberry 
forthwith upon making application for the bene- 
fit of the insolvent law, and presenting a bond 
in accordance therewith. — Com, v. Trout ^ 91. 

JURISDICTION. Infra^ 8. 

PLEADING. 

8. A. was convicted of murder in one county. 
The Supreme Court reversed judgment, and 
granted a venire. The venue was then changed 
to another county. On the trial there the pris- 
oner asked leave to withdraw his plea of **Not 
Gtdlty,*' and plead to the jurismction of the 
Court This the Court refused. Hbu), not to 
be sufficient gpround for a new trial. — Com, v, 
CoyUy 47- 

RBADING BXTRACTS. 

9. It was not error to permit the District At- 
torney, in his argument to the jury, to read 
portions of the Pentateuch relating to murder. 
—Cam, V, CoyUy 47. 

SBDUcnoN. 

la The evidence set forth in the opinion was 
was insufficient to go to the jury upon the ques- 
tion of a promise of marriage by the defendant 
prior to the seduction. — Rtce v. Com, No, ^, 96. 

WITNESS. 

II. The failure of the Commonwealth to call 
a certain witness commented on. — Rice v. Com, 
No, 2, 96. 

CUSTOM. 

CONDUCTING ELECTION. 

I . Where the charter of incorp<M^tion of a re- 
lieious society contains nothing as to the mode 
of conducting election of trustees and there are 
no by-laws of the society regulating the same, 
/brmer usage on^ jftBcWc^ becomes the law in 
such cases. — The Seventh-Day Baptists of Eph- 
rata^ Lancaster G>., 29. 

DEATH. 

EFFECT OF. CRIMINAL LAW, I ; DECEDENTS' 
ESTATES, 11; EVIDENCE, I. 

DECEDENTS' ESTATES. 

ADMINISTRATION. 

1. While the expressed wish of the decedent 
that A. should administer on her estate, would 
be strong ground to sustain his appointment 
pending a question of discretion before the Reg- 
ister, it is not a sufficient reason to reverse the 
gorant of letters given to a fit person. — Groves^ 
^staU.i^i, 

2. The Act of Assembly giving the widow the 

g referred right to administer on the estate of 
er deceased husband, has not made an imperfect 
or defective education a legal disqualification. 
— Bcwersox's Appeal, 135. 

3. A knowledge of the value of property, and 
the practical business transactions of life are 
sufficient to satisfy the requirements of the 
Statute.—/^. 

4. The powers of the register's court are now 
vested in the Orphans' Court, and when letters 
of administration are revoked by it, it should 
direct to whom the new letters should issue. — 
mard's Estate, 36. 



DEBTS. 

5. Under the Act of April 18, 1853, Sec 2., the 
court may decree a sale of lands which are sub- 
ject to the lien of debts not of record, although 
no such debts are actually known to exist — 
Green's Estate , \ti, 

6. Where the real estate of a solvent decedent 
is sold by order of Court for the payment of 
debts, interest on liens does not stop at the date 
date of confirmation of the sale, but when the 
money is paid to the debtor. — Yeatman^s Ap- 
peal, 19. 

7. If the estate were insolvent, the interest 
would cease at the date of the confirmation of 
the sale. — lb, 

DISTRIBUTION. DISTRIBUTION, 6. 
LEGACY. 

8. Personal property is the primary fund for 
the payment of legacies that are not expressly 
and exclusively charged on land ; and in such 
case there must be a final account by the exec- 
utor, showing a deficiencv of assets, before en- 
tering a decree for the sale of the land for the 
payment of the legacies. — Prince's Estate^ 150. 

RENTS. 

9. Where an executor is compelled to rent the 
decedent's real estate, and keep the property in 
repair, he is entitled to a reasonable allowance 
for these extra services. — Sguibbs' Estate ^ 119. 

10. But where part of such rent is lost through 
his negligence, in not requiring security from 
the tenant, he is properly surcharged with the 
amount so lost — Jb, 

widow's exemption. 

11. Death of a widow three days after filins 
petition for exemption, and before the approved 
of the appraisement by the Court, does not in- 
validate the claim. — Lafferty*s Estate, 61. 

12. A widower of fift^-seven years of age en- 
tered into an ante-nuptial contract with a desti- 
tute widow of sixth-mree, whereby the latter, 
in consideration of a good and comfortable sup- 
port during her life and a decent Christian burial, 
agreed to release all claim in and to her intended 
husband's estate. Held, That the contract was 
upon a sufficient consideration-, and that on the 
husband's death the widow was accordingly not 
entitled to $300 exemption. — Ludwig^s Ap- 
peal, 61. 

DEED. 

ALTERATION. 

1. Although the whole of a deed be not writ- 
ten by the same hand, in the absence of erasure 
or interlination the presumption is that it was 
all written before sealing. The burden is on 
the other side to show that an alleged alteration 
was subseauent to delivery of the deed. — Feig 
et al, V. Meyers, 83. 

READING. 

2. If a party who can read will not read a deed 
put before him for execution, or if beins unable 
to read will not demand to have it read or ex- 
plained to him, he is guilty of supine negligence 
which it not the subject of protection, either at 
law or equity. — Anthracite B, <2f L, Associa- 
tion V, Lyons, 103. 

RECORDING. MARRIED WOMAN, I. 

DIRECTORS OF THE POOR. 
LIABILITY OF. Digitized by 
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1. The Directors of the Poor of Bedford coun- 
ty notified the Overseers of Licking Creek town- 
^ip to remove an insane inmate of the Bedford 
County Almshouse, but they failed to do so. A 
bill was presented to them for the maintenance 
of said mmate, which they refused to pay. 
Hei«d, That the plaintiff was entitled to recover. 
— Poor Directors of Bedford County v. Poor 
Overseers of Licking Creek Totunship, 196. 

2. An insane person is within the meaning of 
the Act of 1856.—/^. 

3. Where mere has been a removal and an ac- 
ceptance without appeal, the district accepting 
is liable to the district removing for costs and 
charges. — lb. 

DISTRIBUTION. 
ASSIGNED ESTATE. 

1. The 3d section of the Act of 1872, does not 
give a lien on chose in action in favor of wages 
claimants ; the lien is limited to such property 
as is subject to seizure and sale on execution. — 
Jones' Appeal, 255. 

2. Moneys received from the insurance of a 
woolen miU must be distributed pro rata among 
all creditors ; the wages of operatives in the miU 
are not entitled to a preference in such distri- 
bution. — lb, 

3. The proceeds of a crop of wheat, growing 
at the time the labor of operatives were per- 
formed and severed, b^ sale or otherwise, before 
the real estate is sold, is properly applicable to 
the payment of their wages, in prefmnce to the 
lien of a judgment on the land. That the sever- 
ance was produced by the sale of a receiver will 
not afifect the rule. — lb. 

4. // seems that the proceeds of a grass crop, 
grown after claims for wages had accrued, should 
however, be awarded to lien creditors in their 
order. — lb, 

5. // seemSy also, that the procec ds of old iron , 
which had formed a part of the machinery of a 
mill destroyed by fire, should be distributed as 
real estate. — lb, 

DECEDENT'S ESTATES. 

6. The income or dividend from bank stock 
was bequeathed to the testator's widow for life. 
She died June 3, and a dividend was declared on 
the 29th of the same month. Held, that her 
estate was not entitled to any portion of the 
same. — J^oss* Estate, 131. 

EXECUTION. 

7. In the distribution of the proceeds of a 
sherifiTs sale of real estate, if the defendant has 
waived the benefit of the exemption laws in 
three judgments, he cannot claim it as against 
a jud^ent creditor in whose judgment there is 
no waiver; Pitman's Appeal, 12 Wr.315 followed 
— IVeaver et al. v, Steacy et al,, 205. 

8. A claim for taxes, under the Act of June 2, 
1881, (P. L, 45)> °i^t state what taxes are 
claimed and when levied, and also in all other 
respects must conform strictly to the Act of as- 
sembly. As the requirements of the Act were 
not observed in this case, the claim was not en- 
titled to priority of payment allowed by the 
Act.— /^. 

9. Where a party is clearly entitled to the 
balance of the fund for distribution, the Court 
will not subject it to the costs of an audit, but 
will order the sheriff to pay such balance over 
to the party legally entitled to it.— /^. 

DIVIDENDS. 



CI^AIMTO. 

I. As a general rule, nothing earned by a cor- 
poration can be r^^aided as profits until it shall 
nave been declared to be so l>y the corpor a tion 
itself, acting by its board of mana^^ers. The fiict 
that a dollar has been earned gives no stock- 
holder a risht to claim it until the corporation 
decides to distribute it as profit ; Morris' Ai^ieal, 
(2 Norris 266) followed. — /^oss* Estate, 131. 

DIVORCE. 

ALIMONY. 

1. A woman livins in a state of adultery has 
no claim upon her husband for support, and 
where this is shown clearly the court will refuse 
an application for alimony /^iMi^/^ lite, — Miiier 
V. MtUer, 28. 

COUNSEL PEES. 

2. The wife petitioned for divorce on the 
ground of desertion ; the husband's answer sim- 
ply denied the allegation of the petition : Held 
thJat she was entitl«i to a reasonable allowance 
for counsel fees, etc. — Miller v. Miller, 28. 

GROUND FOR. HUSBAND AND WIFE, 8. 
WHEN VACATED. 

3. A decree of divorce obtained by fi^ad and 
coUnsion, will always be vacated if"^ brought to 
the notice of the court promptly, and before the 
rights of others have intervened; but when 
many years have been allowed to elapse, during 
which a second marriage has been contracted by 
the ^ilty party, and diildren have been bom 
to him who would bastardized by the annuling 
of the divorce, it will not be disturbed, unless 
the record shows that there was no cause of 
action. — Firmin v, Firmin, 58. 

DRIVING. NEGLIGENCE, I, 2. 

DRUNKENNESS. Judgment, 8. 

EASEMENT. 

1. Where rain water has been accustomed to 
flow evenly fix>m the lands of one over thoee <^ 
his neighbor, mere user will not give to the lat- 
ter the right to have the even flow maintained. 
^Malin v, Worrall, 161. 

2. A land-owner cannot so change the natural 
confirmation of his land as to throw in a body, 
upon his neighbor's land, water whidi^has been 
accustomed to flow evenly over the sur&oe. — lb, 

EQUITY. 

BILL IN. 

J. A., as surety for B., paid a jud|rment re- 
covered against them. B^s wife to indemnify 
A., assigned two judgments which she hdd 
a^nst B. Upon the distribution of B'S as- 
signed estate, A. received a dividend on the two 
judgments and also on his claim against B by 
reason of his pavment of the debt on which he 
was surety. Afterwards, E., assignee fot A., 
attached B's legacy under D's will and received 
a sum much larger than the original debt. B. 
and wife then fited a bill in equity, alleging that 
the assignment of the judgments by the wife to 
A was miudulent ; or if not, that she was entitled 
to receive from A. and E., or either of them, tiie 
amount received by them over and above the 
original sum of monev paid by A. as surety for 
B. and praying that the whole of the moneys re- 
ceived by A. and E., or all received by Xhim in 
excess of the amount paid by A. as aforesaid, be 
decreed to be paid to the wife of E. Held, 00 
demurrer, that a bill in equky will not lie in this 
CB9t,^Bierboweretux, v, (L^ird & Beniz^ 71. 
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a. All the £3act8 ncceasary to a complete remedy 
at law are known in this case, and the whole 
matter relates to a single transaction. It is clear 
that an adequate remedy exists at law and there- 
fore equity will not entertainjurifidiction. — Id, 

3. Under such a State of a£&ir8, the filing by 
plaintiffs counsel of a certificate setting forth 
that in his opinion the case is of such a nature 
that no adeauate remedy can be obtained at law, 
will not avail to save the proceedings. — Id. 
ESTOPPEL. INSURANCE, 25. 
EVIDENCE. 

APPUCATION FOR INSURANCE. INSURANCE, 1 2 
GAINING WITNESS. CRIMINAI* I«AW, II. 
DEATH. 

1. Where a witness is competent to testify as 
to matters occurring since the death of party, 
but not as to matters occurring before death, a 
general objection to his competency as a witness 
will be overruled. — Zuver v. Clark^ 167. 

DBCI«ARATlONS. 

2. Evidence of declaration of a party in pos- 
session, in some circumstances, is admissable in 
his own behalf to show how he claimed, or the 
extent of his claim, but not to show that he had 
paid for the property or that it had been vested 
in him by deea or otherwise — Frey et aL v, 
MyerSy 83. 

OPENING JUDGMENT. JUDGMENT, 8-12. 
PAROLE. 

3. When there is a pretended waiver parole 
testimony is admissible to prove that there was 
in feet no waiver. — Zuver v, Clark, 167. 

REPRESENTATIONS. 

4. Representations, when to be regarded as 
no more than the expression of an opinion. — 
Caffreyv, Carle, 115. 

EXECUTION. 

INQUISITION. 

I. A sale of land without inquisition or waiver 
thereof is unauthoris^ and void, and such sale 
is not confirmed by the distribution of the pro- 
ceeds amongst the iudgment creditors of the 
debtor. — Zuver v. Clark, 167. 
PROCEEDS OF. distribution, 7-9. 
EXEMPTION. 

widow's, decedent's estates, II, 12. 
PEES. CONSTABI^E, 1-2. 

FEME SOLE TRADER, husband & wife, 7. 
FORCIBLE ENTRY. criminai«i«aw,2. hus- 
band AND wife, 8, 9. 
FORFEITURE, insurance, 1-2. 
FRAUD. DIVORCE, 3. husband & wipe, 1-5. 
GUARDIAN AND WARD. 

1. In the absence of any proof that a guardian 
has made jproper use of a fund on an account of 
hisadmimstrator, his estate will be charged with 
interest from the date of its receipt until the date 
of hisdeath.~^/m'5 Estate, 130. 

2. In such case a guardian must be at least 
treated as a borrower of the fund from the date 
of the receipt. — lb, 

GARNISHEE, justice of the peace, 1-6. 
HOLIDAYS. 

I. The Act of Assembly making Good Friday 
a legal holiday does not forbid the court to sit 
on that day. — Hannum v. Worrall, 192. 
HUSBAND AND WIFE. 

conveyance between. 

I. Where one who is involved procures a con- 



veyance of land to be made to his wife, she takes 
a good title against everybody, except persons 
intended to be defrauded. — Zuver v. Clark, 167. 

2. A sheriff's sale on a judgment obtained a- 
gainst the husband after the delivery of the deed 
would be subject to liens which existed at and 
before the delivery of the deed. — lb, 

3. A fraudulent grantee takes subject to liens, 
and a purchaser at a sheriff's sale takes upon the 
same terms ; that is, gets all that was conveyed 
to such fraudulent grantee. — lb 

4. Lein creditors are not included atpong those 
who may be defrauded by the conveyance of the 
land.— A 

5. A creditor who approves or recommends a 
conveyance to the wife of his debtor, is estopped 
from aen3dng the validity of such conveyance. 

CURTESY. 

6. Marriage does not give the husband a vested 
right to curtesy in the wife's ^\A\jt.—Moninger 
v. Ritner, 159. 

FEME SOLE TRADERS 

7. The act of 14th May. 1855, (fetne sole tra- 
ders) secures to the wife taking advantage of it 
the privileges of the Act of 22a February, 17 18, 
and the ab^lute and unqualified right to dispose 
of her own property, real, personal, by sale or 
will. — Montng^r v. Ritner, 159. 

forcible entry. 

8. When a wife, who owns the house she lives 
in, forcibly prevents her husband from entering 
he has no remedy except divorce. — Com, v. 
Springer, 155. 

9. A husband will be required to give security 
to keep the peace when the wife testifies that 
she is afraid of bodily injury in case he succeeds 
in affectins; a threatened entry to her house, the 
title to which she holds in her own name and 
from which she has excluded him. — tb, 
INFANT. 

attachment against, attachment, 1-2. 

RIGHTS of. 

1. When an arrangement is entered into with 
minor children, through their guardian, the 
rights of all parties must be carefully preserved. 
The children will not be allowed to "profit by an 
unlawful B.ct,—Heaffer v, Lingg, 68. 

2. Defendants, being minors, gave iudgment 
in consideration of a conveyance of land. While 
of course an execution on such judgment must 
be restricted to the land in question, they will 
not be permitted to refuse to pay their share of 
said juogment and at the same time retain their 
interest m the land.— /^. 

INSANITY. CRIMINAI, i,aw, 5-6; directors 

OF THE poor, 2. 

INSOLVENT. CRiMiNAi, law, 7. 
INSURANCE. 

ANNUAI. DUbS. 

I. In a suit on a policy of insurance in a mu- 
tual company, plaintiff offered to prove, as a 
reason for the non payment of annual dues that 
he foiled to receive notice that such dues were 
to be paid, that he had been told by the agents 
of the company that he would receive such no- 
tice, and that it was the custom of the company 
to send such notice. The Court rejected sndi 
offer and the plaintiff was non-suited. On a mo- 
tion to take off the non-suit. Hei«d, That such 
offer was improper and the non-suit must be 
sustained.— (i/wf*//^ v. New EraLife Asso- 
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2. The plaintiff knew» or was bound to know, 
when the annual dues were payable, and the 
usage of the company, and his reliance of re- 
ceiving such notice, are no excuse for non-pay- 
ment. — lb, 

3. The declarations made by the agents could 
not add to the original contract a condition to 
the effect that if he did not get notice he need 
not pay. — lb, 

4. A Mutual Life Insurance company is un- 
der no obligation to give notice to its members 
of the tim6 of payment of premiums or annual 
dues. — lb. 

BSNSFICIARIBS. 

5. Where it appears from the by-laws of a 
beneficial association that its object was to per- 
petuate a fund for the relief of the widows and 
orphans of its members, the words heirs and le- 
gal representatives, as used in its by-laws, and 
3ie certificate of insurance issued by it, are con- 
strued to mean children. — Meyer^s Estate, 166. 

6. The Odd Fellows' Endowment Association 
issued a certificate of life insurance to T., which 

Srovided that the amount which would become 
ue thereon at his death should be paid to his 
wife E or her legal representatives. She having 
died prior to her husband, leaving two children 
to survive her and he having remarried and left 
his second wife to survive him. Hbi«d, that the 
children were entitled to the fund. — lb, 

CONSTRUCTION OF. 

7. Ambiguous words in a policy of insurance 
will be construed most favorably to the insured. 
— Burkhard v. Traveler's Ins. to, of Hartford, 
Connecticut, 147. 

8. Stepping off the platform of a car through 
a hole left in the floor of a bridge for repairs, is 
not a "voluntary exposure to unnecessary dan- 
ger'* within the meaning of an a<5cident insur- 
ance policy, when the train had stopped on the 
bridge on a dark night, and the hole was not 
visible, and the assured had no notice of or reason 
to apprehend such danger. Exposure to a hid- 
den danger without any knowledge of it does not 
constitute a voluntary exposure to it. — lb, 

9. Neither does such an act violate the condi- 
tion of the policy against '^walking or being on 
the roadbed or bridge of any railway. * * The in- 
tent of this language is to exempt n-om respon- 
sibility for injuries to the assured from trains 
moving thereon, and not to avoid liability for 
injuries resulting from being on bridges unsafe 
in themselves. — lb, 

10. In the certificate of life insurance in suit, 
the company covenanted and agpreed in consid- 
eration of certain pa3rments and assessments, 
"at the expiration of sixty -days after proof of 
the death of Jacob W. Leidig to oay or cause to 
be paid unto Susan Leidig his wife, or their heirs 
ana legal representatives the sum of three (I3.00) 
dollars for every |i,ooo the maximum sum of 
benefit actually in force in this association upon 
the decease of the said Jacob Leidig, and upon 
which the mortuary assessments are paid ; pro- 
vided the amount so paid shall not exceed the 
maximum sum of three thousand dollars." 
Hbi«d, by the Court beloM and affirmed by the 
Supreme Court that the burden of proof was not 
upon the plaintiff, but upon the defendant, to 
show, that there were "|i,ooo maximum sums 
of benefits actually in force in the defendant 
company upon the decease of the insured 



and upon which mortuanr assessments are paid. 
— Susan Leidig v^ The fJew Era Life Associa- 
tion of 1876, of Philadelphiay Pa,, 135. 

11. It was for the jury to determine whether 
the applicant had "read or heard read all the 
answers in the application. *''—/d. 

EVIDENCE. 

12. In a suit on a policy of insurance in a Mu- 
tual Aid Association, plaintiff proved notice to 
defendant to produce the application on which 
said policy was issued. Defendant failed to do 
so, alleging that the application was part of the 
records of another case, which was now before 
the Supreme Court. Hbi«d, affirming the Court 
below, that the policy must be admitted in evi- 
dence, notwithstanding the absence of the ap- 
plication. — Fidelity Afutual Aid Association v, 

' Leidig, 37. 

13. The President of the Association in a let- 
ter written to the plaintiff^s attorney stated that 
they did not "contest the claim, nor refuse to 

I pay it up to this time, but prefer to await devel- 
opments, ' ' and defer payment until another suit 
now pending against the companies on the same 
loss had been determined. Held, affirming the 
Court below to be a distinct admission of notice 
of the loss, and waiver of proof otherwise ne- 
cessary. — lb, 

JURISDICTION . See JUSTICE OP THE PEACE, lO. 

14. Suit may be brought in the county where 
the subject of the risk insured against was domi- 
ciled or located, and the summons may be served 
on the company in any other county of the Com- 



monwealth in the manner provided bv the on?, 
inal Act of April 24th, iSsj.—Spang/er v. 7%e 
Pennsylvania MutucU Aid Society^ 33, and 



Quinn v. Fidelity Beneficial Society^ 34. 

15. The Acts of April 24, 1857, and April 8, 
1858, refer to actions commencd in courts of re- 
cord only. — Fidelity <2f Casualty Co. v, Hesty^ 89 

16. A. was insured in York in the defendant 
company, which had its office in Lehigh county. 
Afterward, she assi^ed the insurance to B., 
then moved to Baltimore and died there. B 
brought suit against the defendant company in 
York county, the writ being directed to the 
Sheriff of Lehigh county, ana by him served on 
the defendant. — Hei^d that the service must be 
set aside. — Spangler v. Keystone Mutual Bene* 
Jit Association, 73. 

17. The Act of 1857 permits suit to be brouffat 
in the count>» where the property insured is lo- 
cated ; this is a tantamount to saving where the 
property insured is destroyed, fte place where 
the loss occurs determines the jurisdiction, for 
then only does the right of action accrue. So 
in life insurance, the place of death is the place 
of loss, and the suit must be brought in that 
forum. — lb, 

RIGHT TO SUE. 

18. Where insurance companies have paid loo- 
ses upon property destroyea by fire through the 
alleged negligence of a third part^ they may 
bring suit against the wrong-doer, in the name 
of the assured, without his consent, and the as- 
sured cannot prevent such use of his name, or, 
by a release to the defendant, defeat the action. 
— Kennebec Ice and Coal Co, v, Wilmington and 
Northern R. R. Co., 59. 

19. In such case the insurers are not obliged to 
wait the pleasure of the assure^ whether he will 

brinx ™it.-/«. p.g.,.^^^ ^^ Google 
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20. Seven insnrance companies, having paid 
losses upon the property of K. , which was bnmt 
through the all^^ed negligence of W. , instituted 
suit in the name of K., but without K. 's consent 
Warrants of attorney having been filed, execu- 
ted by the several insurance companies a rule 
was taken by defendant to show why proceed- 
ings should not be stayed until a letter of attor- 
nev was filed executed bv K. An answer to the 
role was filed showing tne pa3rment of the losses 
by the insurance companies, and the refusal of 
K to institute suit or join in the suit as institu- 
ted, or authorize the use of K.'s name as plain- 
tiff. Hbu>, That the warrants of attorney filed 
i sufficient. — lb. 



WAGBR POI^ICY. 

21. A policy of life insurance was issued to J., 
a son of the assured's daughter-in-law. J. as- 
sagned it to G. who paid the assessments, &c., 
and upon the death of the assured received the 
amount of the poHcy . Suit was brought by the 
administrators of tne assured to recover the 
amount received by G. less assessments and dues 
paid by him. H9Z.D, That plaintiffs were enti- 
tled to recover. — Gilbert v, Moose'i Adminis- 
trators, 143. 

22. A gambling policy will not be enforced in 
this state. — lb. 

23. The proceeds of the policy could not go to 
J. or his assignee, since he had no insurable in- 
terest.—/^. 

24. The dictum of Sharswood in Insurance Co. 
V. Sleau, 2 Casey 189, does not apply to this 
case, for that is only applicable to a casfe where 
the policy is bona fide, and founded on an in- 
8urfU>le interest. — lb, 

25. H., the beneficiary in a mutual policy, as- 
signed the same to third persons, who had no 
insurable interest. These assignees paid all as- 
sessments, and at the death of the insured, 
claimed the amount of the policy from the Asso- 
ciation. Before payment, H. notified the Asso- 
ciation that he claimed the amount of the insur- 
ance as heir-at-law of the insured, and contested 
the assignment on the ground of the assignees 
having no insurable interest, and the entire tran- 
saction being a speculation, and brought suit 
against the Association. Hbi^d, That H. was 
estopped from setting up such a claim, he hav- 
ing entered into the arrangement of his own ac- 
cord, and executed an assignment under seal to 
that ^ecX.— Hettinger v. United Brethren Mu- 
tual Aid Society, 39. 

INTEREST. 

WHBN CHARGED WITH. GUARDIAN AND 

WARD, I, 2. 
WHEN STOPPED. DECEDENT'S ESTATES, 6, 7. 

JUDGMENT. 

ASSIGNMENT. 

I. A petition was presented by the children of 
A., dec e ased, alleging that the judgment origin- 
ally given b^ B. to C. was to secure moneys which 
C, as guardian of said children, had loaned to B ; 
that ue judgment had been assigned by C. to 
the present equitable plaintiffs, and pra3ring the 
Court to set aside saia assignment and that the 
judgment be decreed for the use of said children. 
HEI.D, That the judgment being to C. absolutely 
and having no ear-marks on it so show the pres- 
ence of anv secret equities, and there being no 
evidence that the assignees had notice of such 
equities, the assignment will not be disturbed. 
—-Socks V, Socks, 66. 



AUTHORITY TO ENTER. 

2. The following indorsement on the abstract 
of proceedings in a judgment in the Common 
Pleas, viz.; **I authorize any attorney or pro- 
thonotary to enter judgment against me for the 
within amount," is s^cient to authorize the 
entry of judgment. — Cooper v. Shaver, 109. 

DEFECTIVE. 

3. In the absence of actual notice of a judg- 
ment, the defective entry on the records by the 
introduction of an initial letter is not recorded 
notice, and a judgment thus defectively entered 
will be postponed to a judgment properly en« 
tered. — King v. King and Miller, 54. 

4. B. held a judgment, entered against J. T. 
M. in 187 1 ; K. recovered a judgment against J. 
M. in 1872, lK>th in fiM^t, against the same defen- 
dant. The defendant's name was J.M« He took 
his title in this name, and so signed all legal 
papers excepting the bond to B. K. had no 
knowledge of B. 's judgment. In a distribution 
of the fund produced by the sale of the real es- 
tate of J. M., Held, that the judgment of K. is 
entitled to the proceeds to the exclusion of that 
of B,— /(^. 

5. Had K been aware of the judgment held by 
B, he would have been postponed. — lb* 

6. The omission of the middle letter in the 
name of a defendant, in the entry of a judgment 
is fetal to the lien as against subse<juent judgment 
creditors, not having actual notice, and whose 
judnnents are properly entered. — Perkins & 
MUler V. Nichols, 113. 

7. Where the middle letter is omitted ftom. 
each of two judgments, the feet that the initial 
is inserted in tl^ index of the latter judgment 
will not give it priority over the other. — lb. 

OPENING OF. 

8. The note with warrant of attorney to con- 
fess judgment, and upon which judgment was 
entered against the aefendant, was signed by 
him when he was in a drunken spree, and on a 
petition to open such judgment he testified that 
he had no knowledge of signing such note. The 

Slaintiff was unable to show dearly the defen- 
ant*8 indebtedness to him, to the amount of 
the judgment. Held, to be sufficient cause to 
send the case to a jury. — Marshall v. Hale, 6. 

9. On a rule to open a judgment, unliquidated 
damages arising from a contract not a part of 
the judgment in controversy cannot be intro- 
duced to reduce the amount of the judgment. 
—Caffrey v. Carle, 189. 

10. The act of April 15th, ^6^, does not re- 

auire the evidence of a partv in interest, though 
le only evidence on his side should be corrm)- 
orated to make it effective. — Anthracite £* & 
L, Association v. Lyons, 103. 

1 1 . M. borrowed a certain sum of money from 
K. and gave therefor a judgment note. This 
note was signed by M. , and afterward by mis- 
take, bv K., who was also the payee iu the note. 
It was finally signed by W. , as surety. Judgment 
was entered oft the note, when K. asked to have 
his name stricken off as one of the defendants. 
To this W. objected, averring that he only signed 
the note as joint surety witn K., and M. being 
solvent the striking off of K's name would ren- 
der W. alone liable for the whole amount. The 
Court below (WiCKES, P.J.) struck off K's name 
and refused to allow ^e judgment to be opened 
as to W. Held, affirming the Court below, that 
K*s name was properly struck of[»-pjyeller*s 
Appeal, 153. Digitized by GoOglC 
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13. There was such irregularity upon the face 
of the note as to put W. on inquiry. — lb, 

RE VIVA I, OF. 

13. A sci. fe. to revive the lien of a judgment 
must substantially identify the orifi[inal judgment 
by parties, date and amount. — winter* s Estate^ 

"5- 

14. The assignee ofa part of a judgment souffht 
to revive the hen, to the extent of the equitiS»le 
interest, by sci. fa., reciting the judgment in the 
name of the legal, to the use of the equitable, 
plaintiff and naming the amount assigned. Hbi«d 
that the recital of the amount was a mtal variance 
and that the judgment was not revived, in whole 
or in part. — lb, 

15 . Where the legal plaintiff is properly named 
the addition of the equitable plaintiff may be 
treated as surplusa^. — lb. 

16. Where the sci. fa. recites the original judg- 
ment against the defendant and his assignee, 
**terre tenant in possession, defendants, *" the 
variance is more important, and, coupled with 
a variance in amount has weieht as indicating 
hat thet sci. fa. and the original were based upon 
different transactions. — lb. 

17. Where the equitable owner of a part of a 
jud^ent seeks to revive it, to the extent of the 
equitable interest, the equitable owner of another 
part cannot, by a suggestion filed extend the lien 
to both.— /^. 

18. Nor can the defendant extend the lien, by 
appearing to the sci. fa. and confessing judgment 
after five years have elaped and the land has 
been sold by an assignee. — lb. 

19. The quitable owner who issued the sci. fa. 
and subsequently Judgment creditors, have 
standing to object to such proceeding, and it is 
not going behind the reconi for an auditor to in- 
quire into it to determine the question oflien — lb. 

JURISDICTION. INSURANCE, 14-17. JUSTICE 

OF THE PEACE, 8-IO. 
JURY. 

POWERS OP. See insurance, ii. nbgu- 

GENCE, 13. 

1. Plaintiffbrouffht suit for damages sustained 
by the pollution of a stream of water flowing 
through her property, — Held, That it was error 
for the Court below to instruct the jury that "the 
amount of damages are altogether in your dis- 
cretion. — Sanderson v. Pennsylvania Coal Com- 
pany, 175. 

2. The duty of comparing genuine signatures 
with the alleged fiorgery, is exclusively for the 
jury. — Com, v. Stokes et al,, 187. 

QUAUFICATIONS OF. 

3. N. was a resident at the time his name was 
put in the jury wheel ; he moved to Baltimore, 
with the intention of remaining if he liked it, 
if not to return, ile did return, and served as a 
juror. Held, That he was not disqualified. — 
Com. V. Stokes, et al,, 187. 

4. M. declared under oath that he understood 
what the witnesses testified to and what the 
Court said in the charge to the jury. Held, To 
be properly qualified to act as a juror. — lb. 
JUSTICE OF THE PEACE. 

ATTACHMENT. 

I. Where a guamishee in his answer denies 
anv indebtedness to the defendant as an individ- 
ual or principal, but admits that he has had 
dealings with him as agent, the answer will pre- 
vent judgment against the garnishee. — Houpt, 
Garnishee v. Lewis, 52. 



2. When the answer denies indebtedness to 
the defendant as a principal, a claim b^ the de- 
fendant to have the fund set apart to mm under 
the exemption law will not conclude the gar- 
nishee, nor alone warrant the entering of judg- 
ment a^nst him. — lb, 

3. It IS competent for the plaintiff notwith- 
standing the answers of the garnishee, to require 
the issue to be tried before the justice ; and if the 
record shows a trial, the court cannot, on cer- 
tiorari, review the correctness of the justice's 
conclusions from the evidence. — lb, 

4. It is possible, also, that upon the day of the 
hearing the plaintiff mig^t cause additional in- 
terrogatories to be served upon the garnishee, 
and require him to answer them. — lb. 

5. The verbal statements of the garnishee, 
made in the presence of the justice, after his 
answers have been delivered, and when not under 
oath, and which are not irreconcilable with his 
former answers, will not authorize the justice to 
disregard his former answers, and to enter judg- 
ment against him. — lb, 

6. Practice before justice of the peace in cases 
of attachment execution, considered. — lb, 

CROSS-SUITS. 

7. M. brought suit against S. before a Justice 
of the Peace and obtained jud^ent by defiiult. 
Afterward S. brought suit against M. before an- 
other Justice. On the hearing M. ofiered in evi- 
dence the record of the former suit, as a bar to 

Slaintiff*s recoverv in the present case. The evi- 
ence was rejected, and judgment entered against 
the defendant. Held, on certiorari, that the 
neglect of the present plaintiff to bring in his 
claim as set-off^in the first suit was a bar to any 
subsequent action, and the proceedings must be 
set aside. — Shelter v. Melzgar, 8. 

JURISDICTION. 

8. The affidavit that the title to lands will 
come in question in an action before a justice of 
the peace, under the Act of March 22, 1814, may 
be made by the attorney for the defendant, and 
the iurisdiction of the justices thereby ousted.— 
Acker V, Moore, 190. 

9. In an action before a justice, the plaintiff^s 
demand was for *'five dollars and twenty-five 
cents damages, by reason of defendant's not re- 
pairing plamtifTs gun as by him agreed to do, 
and receiving pay for it. * ' Held, that the jus- 
tice hadjuri^iction. — Klinetobv. Roth, 95. 

10. The act of April 5, 1873, in regard to for- 
eign insurance companies, does not enlarge the 
jurisdiction of the justices of the peace so as to 
permit them to direct process to a constable of 
another county. — Fidelity and Casualty Co, v. 
Hesty, 89. 

MISCONDUCT. 

11. It is misconduct on the part of a magis- 
trate to omit to inform a party who has given 
bail for an appeal, and paid the costs, that an 
affidavit is also required to perfect the appeal. 
—Swallow V. Red Ash Coal Co., 86. 

RECORD. See MUNICIPALlTy, 3-6. 

12. Thejustice's summons was *'beinginples 
of settlement of book account** Held, That 
the claims and credits shown in the record not 
being like actions against bailiffs, receivers, part- 
ners or trustees, the exceptions to the summons 
must be dismissed. — Metzgar v. Shelter, 7. 

13. Where the transcript is in other respects 
regular, and there has been a trial on the merits 
and the judgment is less than one hundred dol- 
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IfliB, and the process shows that the damages 
claimed were leas than one hundred dollars, me 
conrt will not reverse because the amount ojf the 
claim is not set out on the tr ans cr i pt. — Mulligan 
V. Knickerbocker Ice Co.^ 28. 

SUMMONS. 

14. A summons issued on the 23d, returnable 
on the 27th of the month, and was returned 
served on the 23d hy leaving a copy at the dwell- 
ing house of the defendant in presence of another . 
Hkt^d, That upon this state of the record this 
issuing of a short summons was irregular. — 
Smythe v, Morgan^ 157. 

15. The summons was made returnable at elev- 
en o'clock instead of between certain hours. 
Hbu>, That the Act of 26 April. 1855, while it 
permitted the justice to make the summons re- 
turnable between certain hours, did not make it 
obligatoty upon him to do so, and if he did not, 
it is not fatal to the proceedings. — Metzgar v. 
Shelter, 7. 

LANDWARD AND TENANT. 
BAH,. 

1. Where a lease has the name of A. as lessee 
in the body of the paper, and is signed by A. and 
also by B. with the word **bail'^ added to his 
name, it is a joint undertaking by both.~j9r(?2!t^ 
V. filers, 170. 

2. As between themselves they are principal 
and surety ; in fiivor of the lessor they are both 
principals. — lb, 

UABltlTy irOR RBNT. 

3. A landlord, under a claim for rent, can hold 
possession of personal property previously sold 
by the tenant, demanded by the purchaser, but 
not delivered, and remaining on the premises, 
even though an actual formS distress had not 
been made.— J^urbush v, Fisher, 85. 

RBNKWAC* OF LSASB. 

4. Upon the question of an implied renewal 
of a tenancy all the terms of the former lease 
must be considered. Hence if a landlord elect 
to treat one holding over as a tenant, he thereby 
affirms the form of tenancy under which the 
tenant previously held. — Mollis v. Bums, 12. 

LEGACY. DECBDBNT*S BSTATES, 8. WILI^ 7. 
LIBNS. DECBDRNT'S ESTATES. 5. DISTRIBU- 
TION, 8. wnx, 8. 
liARRIAGE. 

CONTRACT OF. 

I. If a female under the age of twelve vears 
enters into a marriage contract and ratines it 
after she arrives at that age, it is binding upon 
her,— Ward's Estate, 36. 

MARRIED WOMAN. 
DEED TO. 

1. The owner of land is not estopped from set- 
ting up his title against judgment creditors, 
though they had no actual or constructive notice 
of hb title at the time they gave credit or filed 
the judgpent against the occupant A married 
woman is not bound to record her deed under 
pain of losing her land if seized Yjj her husband's 
creditors.--/«i' et at. v, Myers, 83. 

PROPERTY OF. 

2. A married woman alleging that at her sug- 
gestion her husband purchased land for her and 
she furnished the money for all the payments, 
must show that she had the means to buy with. 



and that she so applied those means in payment 
of the purchase money. — Feig etoLv. myers, 83. 

SEPARATE EARNINGS. 

3. A petition by a married woman, to secure 
her separate earnings, under the Act of 1872, 
must set forth what earnings the petitioner has 
or expects to have, or what business she expects 
to engage in, or how the earnings she desires to 
secure are to accrue. — SlaybaugKs Case, 132. 

MASTER AND SERVANT, negwgence, 3-5. 
PROMISSORY NOTE, 4* 
MECHANIC'S LIEN. 

DEFECTIVE* 

1. The omission of the middle initial of a de- 
fendant's name, in a mechanic's lien, will post- 
pone the lien to others correctly entered with 
the initial. — Scott v. Irvin, 156. 

SURETY. 

2. One who has joined, as surety, in a con- 
tractor's bond conditioned that no lien shall be 
filed against the building cannot subseouently 
acquire a lien as a sub-contractor. — Hinkson v, 
Fairlamb, 177. 

TIME OF fujng. 

3. The defendant finished his building on a 
certain date, according to the original plan. 
Five months afterward he changed the flooring, 
snd put in new material for the <Md. Hei«d, that 
a mechanics' lien filed three months after the 
change of flooring being eight months after the 
first completion was too late. — Stoner v, Leiber- 
knecht, 130. 

MORTGAGE. 

WHAT IS. 

I. Where a purchaser of realty at Sheriff's sale 
being unable to pay the amount of the bid, bor- 
rows the amount from another, and the Sherifi^s 
deed is made to that other imder an agreement 
that the said conveyance shall stand as security 
for said loan with mterest, such conveyance is 
in law a morfgase, and equity will decree a re- 
conveyance to the borrower on payment of the 
loan. — Logue's Appeal, 175. 

MUNICIPALITY. 
POWERS OF. 

1. A borough has no authority to purchase a 
judgment so as to make it a set oft against a 
judgment against the borough. — Earlfys Ap* 
pecU, 127. 

2. Article 9, section 7 of the Constitution pro- 
hibits a borough fix>m loaning its credit to any 
individual. — /5. 

SUIT UNDER ORDINANCE. 

^. In an action to recover a penalty for vio- 
lation of municipal ordinances, the suit must be 
brought in debt, and where the whole penalty is 
payable to the municipality, it must be brought 
in the name and title of the corporation, and not 
in the name of the informer. — Lemon et at. v. 
Reidel, 164. 

4. Penal actions must be construed strictly, 
and cannot be so extended as to give authority 
in the absence of express words, to the peace 
officer to sue in his own name. — lb. 

5. The transcript of the alderman must set 
forth the offence and ordinances violated with 
sufficient clearness and precision. Every essen- 
tial ingredient of the offense must be set out by 
the magistrate. The ordinance, if not in haec 
verba, &ould be desi^ated by number, section 
or date of passage.— /*. Digitized by VjOOQiC 
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6. Where these ingredients are omitted, the 
judgment will be reversed. — lb. 

NAME. 

CX)RRKCTNESS OP. JUDGMBNT, 3-7. MECHAN- 
IC'S LIKN, 8. ROADS, 14. 

NEGLIGENCE. 

OF DRIVER. 

1 . Where the defendant, through careless driv- 
ing, collided with the plaintiff, it is no defence 
to an action for damages, that the plaintiff was 
deaf, and therefore did not hear the defendant's 
cties.— Smith v. Inners^ 21. 

2. The rule applicable to driving over a rail- 
road track does not extend to an ordinary road. 

OF EB£PW)YER. 

3. Plaintiff was employed in defendant's shops 
where the machinery was driven by a small en- 
gine fed by a pipe from the large boiler and un- 
attended by any one. By the breaking of the 
governor belt of this engine, the shafting was 
propelled at a high rate of speed, a pullev on this 
shaft was broken, and the plaintiff struck by one 
of the fragments, resulting in the breaking of a 
limb. Hei#d, That if the jury believed that the 
defendant did not exercise due care in having 
an engine thus unattended and the plaintiff was 
gfuilty of no contributory negligence, he was 
entitled to recover. — Cole v. Schally 179. 

4. It is the duty of an employer toiise due and 
reasonable care as to the safe^ of the appliances 
and machinenr ftimished by him. But, on the 
other hand, where a servant accepts employment 
on defective machinery, either from its construc- 
tion or want of proper repair, and with know- 
ledge of the facts enters on the service, the mas- 
ter cannot be held liable for injury to the servant 
within the scope of the danger which both the 
contracting parties contemplated as incidental 
to the employment — lb. 

5. If plaintiff was placed in a position of peril 
by the accident whic3i happened to the governor 
belt of the engine, and thejury believe this oc- 
cured because of a want 01 reasonable care on 
the part of the defendant, the plaintiff could not 
be held to the exercise of the soundest judgment 
under such circumstances of peril, and his right 
to recover would not be defeated because he was 
injured while trying to save the machinery in 
his charge. — lb, 

OF POBUC AUTHORITIES. 

6. The General Borough Law of 185 1, invests 
municipal authorities with the mani^ement and 
control of the borough highways ana this power 
includes the maintenance of such highways. — 
SUtzer V. WrighisvilU Borough^ 199. 

7. The duty to supervise and repair cannot be 
escaped because the act does not in so manv 
woros charge the corporate officers with it. — 16, 

8. It is the duty of the corporate officers to 
exercise reasonable vigilance in the supervision 
and repair of structures over which their juris- 
diction extends. — lb, 

9. Mere absence of notice does not necessarily 
absolve a municipal corporation from the charge 
of negligence. — lb, 

10. Where the evidence shows that the defect 
in the boardwalk was patent before the accident, 
and could, with the exercise of reasonable dili- 

fence on the part of those having charge of it, 
ave been discovered and repaired, actual notice 
is unnecessary. — lb. 



I II. The plaintiff, while walking along the 
I highway upon a dark night, turned aside for the 
! purpose of taking a footpath which led tiiroug^ 

Eivate property, and, by reason of a miscalcu- 
tion as to his position, fell over the anguaided 
edge of a culvert and sustained severe injury 
thereby. It was in evidence that he was femiliar 
with the condition of the place, having habitually 
travelled that way about fifteen years, and that 
if he had not attempted to leave the street the 
accident would not have occurred. Held, that 
the municipality was not liable. — City of Scran- 
ton V, Hill, 112. 

1 2. Plaintiff brought suit a^nst defendant for 
injuries occasioned to plaintiff and his horse, by 
reason of a road in said township not being 
opened and graded to its ftiU width, and the ab- 
sence of guards along a certain embankment. 
Defendant filed a special plea, alleging that the 
road was open of sufficient width for travelling 
by persons using ordinary care, and that the 
I)lam tiff was not in fall control of his team at the 
time of the accident and neg^ligently permitted 
them to occasion the injuries complained of. 
Held, to be valid. — Harttnan v. Heuam Toum- 
skip, 23. 

RAILROAD. 

13. Plaintiff in approaching a railroad croea- 
ing, stopped at a point somewhat remote fix>m 
the track, (and fix>m where he could not see the 
approaching train) listened, and failing to hear 
an3rthing drove on. There was a point nearer 
to the track where he could have stopped, but 
failed to do so, drove on and was struck by the 
train. Held, That whether his feilure to stop 
at the place nearer to the track was such con- 
curring negligence on his part as would prevent 
a recovery, is a question for the jury. — Demfi- 
wolfv, Pennsylvania Railroad Company^ 129. 

14. A brakeman in the employ of defendant 
company, was ordered oti a car mat was being 
run into a switch. The brakes on the car being 
defective he was unable to stop it and met with 
an injury which resulted in his death. In an 
action brought b^ his widow and minor children. 
Held, That plaintiffs could not recover. — Rig- 
ney v. Pennsylvania Railroad Company, 163. 

15. It was a rule of defendant company that 
the brakeman should examine brakes before cut- 
ting a car loose fix>m a train and decedent had 
been told so by the conductor. HELD, his fidl- 
ure to do so was such contributory negligence as 
to relieve the defendant fix>m liability. — /b, 

16. The brake chain having been unhooked, 
at a station along the line, by persons unknown 
the defendant company was not liable for injuries 
received thereby, the decedent havinj^ neglected 
to examine said brakes before gettmg on the 
car. — /b, 

NEW TRIAL. 

REASONS FOR. 

1. Where the question at issue is essentially 
one of fact, and me case presents the ordinary 
conflict of testimony a new trial will not be 
granted on the ground that the verdict was 
against the weight of the evidence. — Anstine v. 
Mayer, 21. 

2. Even when thejury may differ in opinion 
with the court, it is no ground upon which to 
grant a new trial, where there is a conflict cMf 
testimonv; or where the cause is submitted on 
the credibility of the wita<ca6iff^Idr^r\\ {> 
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3. On a motion for a new trial the defendant 
failed to produce proof that the alleged disquali- 
fications of some of the jurors was unknown to 
him or his counsel during the trial. Hbi«d, That 
the motion must be dismissed, because not orop- 
erly supported by evidence. — Com. v. jSiokes 
et oLy 187. 

NOTICE. 

ANNUAI« DOSS. mSURANCB, I-4. 

OF UEN. JUDGMENT, 3. 
ORPHANS COURT. DECEDENT'S ESTATES, 4. 
PARENT AND CHILD. 

(XAIM FOR SERVICES. 

1 . The principles which govern cases of claims 
between parent and child have application to 
cases between persons standing in the relation 
of step-mother and step-son, where family re- 
lation exists ))etween them. — Guss^ EstaUy 8i. 

2. In such cases there must be proof of an ex- 
press contract to pay for services or boarding, 
before there can be a recovery. — Ib» 

3. If an actual agreement to pay be proved 
and the sum be not expressed a quantum valebat 
will be implied. — lb. 

4. It is not held essential that a witness should 
be present with ^e parties to hear their bargain. 
The Question always is whether the parties con- 
templated payment and dealt with each other 
as debtor and creditor. — lb. 

PENAL ACTIONS, municipauty, 3-6. 
PERSONALITY, decedent's estates, 8. 
PHYSICIAN. 

1. The acts of Assembly of the 8th of June, 
1881, entitled **An act to provide for the regis- 
tration of all practioners of medicine and sur- 
gery,** is a constitutional and valid statute, and 
not within the prohibition as to laws ex post 

facto, — Commonwealth v, Taylor ^ 79. 

2. A vested right of property in a business 
calling or profession can only exist when the 
pursuit or practice of it is in conformity with the 
law of the land. 

PLEADING. 
inconsistent, practice, 3. 
vai,idity of. see negligence, 12. 

1. In an action of trespass on the case for the 
killing of a dog, the defendant filed a special 
plea admitting the killing, but alleging that the 

elaintifiPs dog had been in the habit of worrying 
is (defendant *s) cattle, and that on the ni^ht 
of the alleged trespass some doss were worrying 
his cattle and therefore in the dark he shot and 
wounded the said plaintiff's dog, and fiuther 
averring that if any damage was thereby occa- 
sioned to the plaintiff it was occasioned hj the 
unlawful trespass and depredations of the said dog 
Hei«d, to be a valid plea — Sutton v, Coover^ 22. 

2. The matters of fact set out being certain to 
a common intent, and forming one connected 
proposition, the plea is not objectionable in 
form. — lb. 

PRACTICE. 

AFFIDAVIT OF DEFENCE. PROMISSORY NOTE, I 
ARBITRATION. 

I. Where a rule to arbitrate has been entered 
and the time to choose arbitratore has gone by 
judgment by de&ult may be entered without 
striking off the rule to arbitrate.— //'i^^^ v. 
Con/air, 4. 



2. A rule to plead and a rule to arbitrate are 
inconsistent and cannot be entered at the same 
time. — Esrey v. Gray^ 174. 

DIVIDED COURT. 

3. Where there are two judges in a Court, and 
a decree is made by one which is dissented to by 
the other, the Court being thus equally divided 
no valid order or decree can be made. — Mad- 
tern's Appeal y 49. 

4. Where no proper decree can be made by 
reason of the failure of the judges to agree, they 
have the power to call upon a judge from another 
district to hear and decide the case. — lb, 

EVIDENCE. 

5 . Of papers produced on call , the party calling 
may offer in evidence such as he choose. He is 
not bound to offer all, certainly such as he had 
not furnished himsefr and which he had not 
called for. — Heaffer v. New Era Life Insur- 
ance Company^ 146. 

6. When the court erroneously refiises to allow 
a party to prove an essential part of his case, he 
is not bound to go on and prove the remainder 
of his case. — lb, 

FOR JURY. 

7. A. sent to B., a lard dealer and negotiator 
of loans, with whom he had been in the habit of 
transacting business, a certificate of stock with 
instructions to sell when the stock should touch 
a certain price. No agreement was made as to 
B.*s receiving any compensation for his services. 
B., finding that the sto^ was rising, deposited 
it with C, a ptock-broker, with instructions sim- 
ilar to those he had received fi-om A. C . , in turn , 
sent it to D., another stock-broker, with like in- 
structions. Subsequently, C. failed, and D. sold 
out all the securities deposited bv him, including 
the one in question, to cover C5.*s indebtedness 
to D. In an action afterwards brought by A. 
against B. to recover the value of the certificate, 
the Court left it to the jury to say whether B. 
was a bailee for hire, or a gratuitous bailee, in- 
struct them that in the former case he was 
liable for slight negligence, and in the latter for 
^oss negligence onlv, and left it to them to say 
in either event whether B. had been guiltv of 
the sort of negligence for which he would be 
liable. Held, a verdict having been found for 
A., that it ^as error to leave it to the jury to say 
whether B. was a bailee for hire or not, as the 
law would impl^ that he had contracted for com- 
pensation for his services, but that this error 
naving done B. no harm, constituted no ground 
for reversal. — Swartz v. Mauser ^ 193. 

8. Held further that the question of B. *s neg- 
ligence was properly submitted to the jury. — lo, 

SUBPCENA. 

9. A subpoena duces tecum served on a witness 
requiring him to produce certain books or papers 
in his custody and control is complied with b^ 
their being brought into court at me time speci- 
fied.— OVy V. McManes, 178. 

VENUE. 

10. Plaintiff filed a bill against defendant, al- 
leging that the defendant had erected a paper 
mill on the Codorus creek, and had caused nox- 
ious substances to flow from said mill, and there- 
by rendered the water unfit for domestic use. 
Defendant in his answer denied the charge. 
Defendant filed his petition for a change of venue, 
alleging that the Court, (or any member of the 
b€ir who might be appointed Master^pr Exam- 
iner) was interested m tl^qtu^oi(^ be deter- > 
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mined in the suit, being water renters. Hsij), 
not to be sufficient grounds for a change of venue. 
^York Water Company v. GUUfelter, 87. 

11. The question m issue is purely one of fact, 
and is so abstract in its character tnat it cannot 
give rise to any bias or prejudice whatever. — lb. 

12. The defendant amended his application, 
and setting forth the list of stockholoers of the 
plaintiff company, ^eged that a large number 
of the inhabitants of the county had interest in 
the question involved therein adverse to the de- 
fendant Hbi«d, That the mere fact that; these 
individuals were stockholders of the plaintiff 
company is not evidence of the fact that they 
have an interest in the question involved adverse 
to the defendant 

13. The interest that the stockholders might 
have by the benefit accruing from pure water, is 
one that can only arise after it is ascertained that 
the defendant caused the impurity of the water 
which is the subject of complaint. — lb. 
PROMMISSORY NOTE. 

DEFENCE TO. 

1. An affidavit of defence alleged that the 
promissory note on which suit was brought had 
been obtained from the defendant under misrep- 
resentation , and that the consideration had friilea ; 
that the plaintiff was present in a conversation 
between defendant's attorney and the holder of 
the note, when the attorney said to the holder 
that the note was a fraud and would not be paid; 
and that the original payee of the note was a 
person engaged in dishonest practices, and whose 
character should have been sufficient to put the 
plaintiff on his guard. Held, to be sufficient 
to send the case to the jury . — Wagner v. IClinetSj 

DUTY OF BANK. 

2. A bank is not obliged in frivor of an endor- 
ser to appropriate money deposited by the maker 
of a note, one of its customers, towards the pay- 
ment of the note after it becomes due. — People* s 
Bank of Wilkesbarre v. Legrand^ 123. 

EXTENSION OF. 

3. An indefinite or uncertain extension of 
time for the payment of a note, which does not 
tie up a creditor's hands, will not discharge an 
endorser.— /'<f<;5^/^*^ Bank oj Wilkesbarre v. Le- 
grand^ 123. 

SET OFF. 

4. In action on a promissory note defendant 
can set off a claim against plaintiff for damages 
done to defendant by plaintiff while he, plaintiff, 
was employed as engineer for defendant — Nix- 
on V, McCrory, 10. 

5. If however it has funds of the maker in 
lumd at the time of the bringing the suit against 
the endorser he may avail himsSf of the maker's 
right to eet-off, —People* s Bank of Wilkesbarre 
V, Legrandt 123. 

RAILROAD. NEGUGENCE, 13-16. 

REALTY. DISTRIBUTION, 5. TAXATION, I. 

RE-AUDIT. 

COUNTY ACCX)UNTS. 

I. Under the provisions of the Act of 1872, the 
County Re-auditors reported an indebtedness on 
the part of the defendant and his colleagues, 
Commissioners of York County, of 13,019.20. 
This report was filed in the Prothono tail's office, 
and judgment for that amount entered against 
defendant and his colleagues. Defendant ap- 
pealed fom his report, but the appeal was never 
prosecuted. A scire fiEunas was issued on the 



judgment, and after the lapse of five 3rears the 
defendant filed his petition praying the Court to 
quash the scire fiacias and strike off the report 
of the Re-auditors. Hbi«d, That the petition 
must be dismissed. — York County v. Reeser^ 207. 

2. The defendant having appealed from the 
report, has himself brought it into Court for 
acgudication . — lb. 

3. There may be matter for judicial investiga- 
tion, and this can only be determined upon &e 
hearing of the appeal, upon an issue properly 
presented to the Court. — lb, 

ROADS. 

BOROUGH ORDINANCE. 

1. A petition for a road set forth that the road 
was to **end at a point in the line ef the borough 
of Carlisle, where South Street as ordered to be 
laid out and opened by the ordinances of that 
borough woula meet the line of scud township of 
South Middleton." The report set fortii that 
they had **laid out for public use the following 
road," describing the termini as in the petition. 
By a borough orainance three viewers were ap- 
pointed, who laid out South Street, and asseseed 
damages. Appeals were taken from this awai^ 
of damages and are still undetermined. At a 
subsequent meeting the town council passed an 
ordinance repealing the "opening orainance," 
but this repc^ing act was never transcribed in 
the ordinance book or signed by the Chief Bur- 
gess, nor ever published in a newspaper. HBU>, 
that an exception taken to the report on these 
finx>unds must be set aside. — Road in South 
Middleton Townships 63. 

2. Dubiter, whether, after the passing <^ an 
ordinance to open a street, the appointment of 
viewers, assessment of damages, and oonfinna- 
tion of report, the town council can repeal the 
ordinance. — lb. 

3. Although said South Street has not 3ret been 
opened, yet there is no ordinance to prevent its 
being opened, and therefore may terminate at 
said point. — Ib» 

4. After the determination of the question of 
damages the Court can compel the opening of 
said South Street.— /5. 

DAMAGES. 

5. The reviewers of a proposed road reported 
that the road was of such public utilitythat the 
damages ought to be paid by county. The Com- 
missioners reported that the damages assessed 
were excessive. The report of the viewers was 
confirmed, but, on application of the Commis- 
sioners, a review of damages was granted. An 
order was issued to open the road, whereupon 
the Commissioners moved for a suspension of 
this order until their review of damages was dis- 
posed of. Hei<d, That the motion must be 
refused. — Road in Lower Chanceford Town- 
ship, 197. 

6. The ultimate opening of a road does not 
depend upon the amount of damages to be paid 
by the county. — lb. 

7. When damages are assessed bv a road jury 
the report must set out that the lands against 
which the dama^ are assessed are near and ad- 
jacent to the ToSi.—Road in Ridley, 59. 

PETITION. 

8. Where an old is asked to be changed and 
straightened, the petition should also prav that 
the parts of Uie old road not required to be va- 
cated, in order that the statute forbiding the 
width of a road to be more than fifty feet be com- 
plied yn^.—Adaf^taum Borough Road, 46. 
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RBPORT. 

9. When the prayer of the oetitioners is that 
the jury may view both the ola and the propoeed 
roaa, and *'if they ahould see occasion to lay ont 
the same, to inquire of and vacate* ' the old road, 
a report which does not vacate the c4d road will 
be defective.— ^<?a/f in Ridley, 59. 

la Where the order to the viewers does not 
conform to the petition praying to view, change 
and straighten a road, it is a &tal defect and an 
exception on that ground will be sustained. — 
Adamstown Borough Road, 46. 

TBRMINI. 

11. It is not requisite in an order to viewers, 
that it shows that the public road to be laid out 
is to b^n in a public road, and to end in a pub- 
lic road, but is sufficient when the points of 
Urmini are set forth with reasonable certainty. 
— Road in West Cocalico Tozvnship, 3. 

12. A road terminating at a point on the bor- 
ough line has a sufficient public terminis. — Road 
in South Middleton Township, 63. 

13. A report of viewers which sets forth that 
tiie terminis of a new road was at a '*post in the 
Middletown and Arendtsville road," will be re- 
committed to the viewers for amendment, with 
instruction to more muticularly describe the 
location of the post — Koad in JnaneUen Toztm^ 
skip, 138. 

VtBWBRS. 

The Court appointed Jacob Tyson as a reviewer 
Jacob F. Tyson acted in that capacity. Hbld, 
That there was a Jacob Tyson residing in a neigh- 
boring township, and there is nothing to show 
who was intended, the report should be set aside 
and an alias review granted. — Road in Windsor 
Township, 210. 

SALE. 

CONDITIONAL. 

I. As a rule, in cases of conditional sale, where 
possession is given to the purchaser, the right of 
reclamation, while good as between the p^ies, 
cannot be exercised against execution creditors 
of the vendee or bona fide purchasers from him 
without notice of the conditional agreement. — 
Lee <Sf Bro, v. Byers, 183. 

2* A case which was held a conditional sale. 
— /*. 

PRAUDULBNT. 

3. L., the owner of an artesian well borer, was 
indebted to M., an employee, and gave him a 
judgment note for the same. Afterwards M. 
threatened to issue an execution, whereupon I,, 
gave him a second judgment note in payment of 
the first. Afterwards M. issued execution upon 
the first judgment which had not been marked 
satisfied. After the levy of the property on this 
execution, L. sold the same to G., another em- 
ployee, who had knowledge of the execution. 
The fiiBt execution was set aside and a second 
issued, when G. claimed the property . An issue 
was formed under the Sheriff's Interpleader Act, 
G. being plaintiff and M. defendant Upon the 
the trial of the case these facts were proven, and 
also L.'s efforts to sell the property; the fact 
that G. paid no money for it, that L.'s contracts 
were all completed, and that there seemed to be 
no apparent change in the appropriation of the 
proceeds of the woric and labor done for parties 
yHho engaged the machine. The jury foimd for 
the plaintiff. The Court (Gibson A. L. J.) set 
the verdict aside, as beine against the weight of 
the evidence. — Gantz v, mcCracken, 184. 



SHBRIPP'S. SHKKIPF'S SAUC, I. 
WHAT CONSTITUTES. 

4. J. & Co., beine indebted to T. C. & Co., 
sold to them a powaer car, with the understand- 
ing, however, mat J. & Co. were to have the use 
of It by paying switch charges and a certain sum 
per year. The car was removed from the switch 
upon which it was standing, to another. Seven 
or eight days thereafter the car was used by J. & 
Co., and afterwards, and finally, while so used, 
was attached and sold as propertr of said J. & Co. 
Hbld, in an action of replevin brought by T. C. 
& Co. against the purchaser at a constable's sale, 
that the plaintiff could not recover. — Thontas, 
Chambers <Sf Co, v. Ever hart <2f Co,, 75. 

5. The removal of the car fix>m one switch to 
another, was a sufficient change of possession to 
vest the property in the plaintiff. — lb, 

6. The agreement that J. & Co. were to have 
the use of the car by paying "the switch rent, 
repairs and |i8 per year,*' such a qualification 
ofthe plaintiffii' possession, as to render the sale 
fraudulent in law. — lb, 

7. The possession ofthe car by the plaintiffs 
was not so continued as to make it available to 
them against the daimsof the creditors of J. & Co. 
-lb, 

SEDUCTION. CRIMINAL LAW, 10. 

SEPARATE EARNINGS, marribd woman, 3 

SET-OFF. 

BY MUNICIPALITY. MUNICIPALITY, I. 
ON NOTE. PROMISSORY NOTE, 4-5- 
ON SUIT. JUSTICE OF THE PEACE, 7. 

SHERIFF'S SALE. 

EFFECTS OF. WILL, 8. 

UABIUTY OF SHERIFF. 

I. Some ofthe personal property that had been 
levied upon and advertised for sale was loaned 
by the sheriff to a third party, the sheriff told 
the bidder at the sheriff's sale that the property 
loaned by him was to be sold with the other 
property in his actual possession. Held, that 
the bidder could recover fix)m the sheriff.— 
Dunkle V. Harrington, 27. 

SUBROGATION, insurance, i8-ao. 

RIGHTS OF SURETY. 

I. When the sureties of a trustee are com- 
pelled to pay money, owing to the trustee's re- 
rasal to do so, they will be subrogated to all the 
rights ofthe cestui que trust or a new trustee 
against him, and can ask for a decree compelling 
him to pay to them said sums of money. — 
John*s Estate, 98. 

SUMMONS. JUSTICE OF THE peace, 14-15- 

SURETY. SUBROGATION, I. 

TAXES. 

CLAIM FOR. DISTRIBUTION, 8. 
MACHINERY. 

I. Manufiacturing machinery affixed to the 
premises by the lessee is subject to taxation as 
real estate. — Luzurne County v, Galland Bro- 
thers & Co,, i88. 

TENDER. 

I. A tender to be a legal one, must be for the 
full amotmt due, and when once made, to be 
effectual, must be kept up at every stage of the 
ac^on.—Eckman v. JNldebrand, 107. 005 IC 
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2. The proper course no doubt, would be to 
pay the money into Court upon leave obtained. 
— Jb. 

3. The rule the money must be counted down 
iu eold or silver or legdl tenders is dispensed 
wim if the creditor remses to receive it before 
it is counted. — lb, 

TRANSCRIPT. JUSTICE OF THE PEACE, 13. 

TRESPASS. EASEMBKT, 1-2. 

TRUST. 

EXECUTION OF. 

I . When by will, a trust for a widow is annexed 
to the office of the executor, on his death it can 
only be exercised by an administration of d, b. 
«. c, /. a. — Sanders* Estate, i. 

TRUSTEE. 

DICRETION OF. 

1. When a trustee expends judiciously and for 
\he permanent improvement of the trust estate 
a larger sum of money than was originally con- 
templated, under an order of court authorizing 
such improvement, he will not be surcharged 
with the sum so expended. — Patterson* s Ap- 
peal, 172. 

2. A trustee acting in eood faith is entitled to 
a commission on money borrowed or expended 
in the improvement of the trust estate, even 
though his account is so kept as to require testi- 
mony in explanation and a restatement thereof 
by the court, but the costs incident to such re- 
statement are char^able to accountant — lb, 

3. Where a cestui que trust furnishes money 
to aid in payment of improvements, in excess of 
of the amount provided for by order of court, he 
is estopped from denying the right of the trustee 
to make such additional expenditures. — lb, 

SURETIES OF. SUBROGATION, I. 

TURNPIKE. 

I,IABII,ITY TO REPAIR. 

I. Under the act of March 19th, 1804, incor- 
porating the President, Managers and Companv 
of the Suscjuehanna and Lehigh Turnpike Road, 
and the directors were bound to keep the road 
in repair and good condition ; and when not in 
repair, as found upon the report of the viewers 
appointed to examine the condition of the road, 
and notice of the same being given to the toll- 
keepers, they were not to exact any toll until 
the road was put in good repair, under a penalty 
for each collection, recoverable before a justice 
of the peace. A toll-keeper exacted toll after 
bein^ notified of the condition of the road, and 
admitted the fact before a justice of the peace. 
Held, that a good prima facie case had been 
made out against such toll-keeper, which could 
not be rebutted without affirmative proof that 
the condemned portion of the road had been 
put in order. — Fettertnan v, Robbins, 20. 

VENUE. PRACTICE, 10-13. 
WAGES. 

CLAIM FOR. DISTRIBUTION, I-4. PARENT 

AND CHILD, 1-4. 
WHAT IS NOT. 

I. Watching timber at a salary of fifty dollars 
per annum is not the kind of ^'manual labor,'' 
nor the salary such * * wages of labor, ' ' as contem- 

Slated by the act of assembly requiring an affi- 
avit and bail absolute for appends. — Ziegler v, 
Everhart, 89. 
WIDOW. 

TRUST FOR. TRUST, I. 



WILL. 

CONSTRUCTION OF. 

1. The testator, by his will, devised **to my 
beloved wife, Rebecca Crone, the interest of one- 
third of all my personal estate absolutely, and 
the interest of one-third of all my real estate 
during life.*' Then, after a specific bequest of 
farming implements, he directs that ''all the rest 
and residue of mj estate, real, personal and 
mixed shall be divided among my children share 
and share alike, but the share coming to my son 
John I give, devise and bequeath unto his wife 
Mary Jane Crone for the use of mjr son John 
during life, and after his death to his children 
forever." Hei«d, recommitting the auditor's 
report, that the widow was entitled to one-third 
part of the balance of the personal estate after 
payment of a proportionate share of the d^ts, 
and to the interest of one-third of the real estate 
after a similar payment. — Crone's Estate, 13. 

2. In a proviso to his will a testator directs 
the manner in which the net share of each child 
shall be ascertained. — Afterwards he revokes the 
bequest to R. , as contained in two sentences of 
his will quoted by him in his codicil, but carefollv 
avoids changing or annulling the mode in which 
the share of each child is to be ascertained. He 
then gives the share of his son R. to his son's 
wife. Hei«d, reversing the court below, that 
the share to which R. 's wife was entitled to was 
the share which R. would have taken if his wife 
had not been substituted as a legatee in his 
stead. — Buehler^s Appeal, 29. 

3. A devise to testator's son and son's wife for 
life, with ''remainder in fee simple to his heirs 
at law in case he should have issue, but in case 
he should die without issue, then the said tract 
of land to revert to the heirs at law of my three 
daughters. A, B and C in fee simple," g^ves only 
a joint life estate to the son and his wife. The 
failure of issue meant is not is not an indefinite 
failure of issue, and the rule in Shelly's Case 
does not apply. As soon as the son has a child, 
the remainder in fee vests in that child, opening 
to let in afterbom children. When once vested 
in such children the fee is absolute. — Thompson 
V, Ward, 57. 

4. Testatrix in the body of her will beqneaUied 
the residue of her estate to charitable uses. 
Within a month prior to her death she made a 
codicil to her will. Held, That the codicil so 
made did not bring the bequest in the will 
within the Act of i%^,—Lohr*s Estate, 18. 

5. The Act of 1879 enacting that "every will 
shall be construed with reference to the real and 
personal estate comprised in it to speak and take 
effect as if it had been executed immediately 
before the death of the testator, unless a contrary 
intention shall appear by the will," relates to 
the subject of the devise and bequest and not the 
object of the gift — lb, 

execution of. trust, i. 

6. It is not conclusive evidence of incompet- 
ency to make a will that the testator has been 
found, by a commission in lunacy, to be a habit- 
ual drunkard. — Hannum v, JVorrail, 192. 

LEGACY. 

7. A devise to two sons of all testator's real 
estate, after the decease of the widow, "by pay- 
ing" the pecuniary legacies, has the effiect of 
charging these l^acies upon the real estate de- 
vised.— Zoik^j Estate, 141. 

8. Such a lien is not dischaiged by a sheriflTs 
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